lMPABO

DOI 10.37882/2223-2974.2022.11.28

AKTYAJIbHbIE NPOBJIEMbI 3ALLUTbI UMYLLECTBEHHbIX MPAB
CYGbEKTOB IPAXXJAHCKNX NPABOOTHOLIEHWIA
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ACTUAL PROBLEMS OF PROTECTION
OF PROPERTY RIGHTS OF SUBJECTS
OF CIVIL LEGAL RELATIONS

A. Romanov
L. Reidel

Summary. The article is devoted to the consideration and study of
actual problems of protection of property rights of subjects of civil legal
relations, which in modern times is an urgent topic for discussion in
legal doctrine, since the importance of human rights and freedoms
can hardly be overestimated. Within the framework of the study of
this problem, the inconsistency of the theory of civil legislation, as
well as gaps in the legal regulation of civil legal relations related to
the protection of property rights, are revealed. Various definitions
to the definition of the concept of “protection” of property rights are
analyzed, it is proposed to improve legislation by amending the current
Civil Code of the Russian Federation. In addition, the problem of the
lack of legal consolidation of the category of “property rights” has been
identified and an attempt has been made to fill the gap by introducing
amendments to civil legislation. A debatable issue concerning the
definition of the category of “civil liability” is also considered. The
necessity of continuous improvement of the legislative regulation
of the studied subject is established in order to establish equality of
human and civil rights and freedoms.

Keywords: property rights, methods of protection of property rights,
property relations, civil liability, forms of protection of civil rights.
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M3 OCHOBOMOJAraloWmMx NPUHLMMNOB OpraHn3auum

U OYHKLUMOHMPOBAHMA Hallero rocyaapctea Mnpo-
BO3rnalleHa coumasnibHasa HanpaBiieHHOCTb peannu3yemon
NONINTUKKN, CMOCOOCTBYIOLLEN ObGecrneyeHnto [OCTOMHOro
YPOBHS »KM3HU 1 He3bI6eMoCTy NpaB 1 cBOOO yesioBe-
Ka 1 rpakaaHnHa. OcHoBononarawmm NPUHLUNOM npa-
BOBOrO rocyfapcTBa ABNAETCA 3aKpernjeHwe rapaHTun
N MNPaBOBbIX CBOOOA uYenoBeKa M rpakhaHWHa, KoTopble
ycTtaHoBneHbl ewe B 1950 rogy, KoHBeHuuen o 3awure
npaB 4YesioBeKa MU OCHOBHbIX cBo6og [1]. Mommmo 3Toro,
cT. 2 KoHctutyuun PO pernameHTMpoBaHa 06A3aHHOCTb
rocyfapcrsa npu3HaBaTb, cOb6M0AaTh 1 3awuwaTb nNpasa
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Anomayus. (TaTbA NOCBALIEHA PACCMOTPEHUIO U W3YYEHMIO AKTYaNnbHbIX
npobnem 3awuTbl UMYLLECTBEHHBIX NPaB CYObEKTOB rpakAaHCKMX NpaBooT-
HOLLEHWIA, UTO B COBPEMEHHOCTU ABNAETCA aKTyaNbHOI TeMoil Ana o6cyx e-
HUA B IOPUANYECKOI JOKTPUHE, TaK Kak BaXXHOCTb NpaB 1 (B0OOOA YenoBeka
TPyAHO MepeoLeHuTb. B pamKkax uccnefoBaHna ykasaHHoil npobnematuku
BbIAAB/IEHDI aJI0rM3Mbl TEOPUM FPAXAAHCKOTO 3aKOHOAATENbCTBA, @ TAKXKE NPO-
6enbl NpaBoBOro perynMpoBaHMs rparkAaHCKIUX NPaBOOTHOLUEHII, CBA3aHHbIX
C 3aWNUTOIl UMYLLECTBEHHBIX NPaB. AHANM3NPYIOTCA pa3nnuyHble AedUHULMN
K ONpefeneHnio NOHATUA «3alLuTa» UMYLLECTBEHHbIX NPaB, Npeanaraerca
COBEPLUEHCTBOBATb 3aKOHOAATENBCTBO NOCPEACTBOM BHECEHMA U3MEHEHMUIt
B feiicTBylownii fpaxaanckuii kogekc PO. Momumo 31oro, BbisBNeHa npobne-
Ma OTCYTCTBIA JIEraNbHOM0 3aKPeNnaeHNA KaTeropln <UMYyLLeCTBEHHbIX NpaB»
W NpeanpuHATa NOMbITKA BOCNONMHEHWA npobena NOCPEACTBOM BHECeHMA
LONOJHEHWI B rPpaX/JaHCKoe 3aKOHOAATeNbCTBO. Takxke PacCMOTPeH AMCKYC-
CMOHHbIiA BONPOC, KaCalWMACA OnpefeneHns KaTeropuin «rpaxaaHcko-npa-
BOBOIi OTBETCTBEHHOCTU». Y(TaHOBNEHA HEOOXOAMMOCTb HEMPEPbIBHOMO CO-
BEPLUEHCTBOBAHUA 3aKOHOAATENIbHOIN pernameHTaLiu U3yyeHHoi TeMaTuku
CLesIbI0 YKOPEHEHNA PaBeHCTBA NPaB U CBOOOA YeNoBeKa 1 rpakaHunHa.

Kntoyesble (108a: CyGbeKT rpakAaHCKNX NPABOOTHOLLEHNIA, UMYLLIECTBEHHbIE
MpaBa, CNocobbl 3aLUTbI UMYILECTBEHHbIX NPaB, UMYLLECTBEHHbIE OTHOLLE-
HINA, TPaX/1aHCKO-NPaBOBaA OTBETCTBEHHOCTb, HOPMbI 3aLLUTbI FPAKAAHCKIX
npas.

n cBob6obl YenoBeka U rpaxaaHnHa. Beob nMeHHO yeno-
BEK ero npaBa U cBO6OAbI ABNATCA HaMBbICILIEN LEeHHO-
CTblo.

Tem cambIM 3aKOHOZaTENb, YCTAHOBW OTNPABHYIO HOpP-
My, KOTOpas AeTanv3vMpoBaHa B OTPaC/ieBOM 3aKOHoOfAa-
TenbcTBe. Tak pakgaHCKMM Kofekcom PO ycTaHOBREHbI
HOPMbI, PaCKpbIBAIOLLME PerNlaMeHTUPOBaHHOEe KOHCTUTY-
unenn PO cy6bbeKkTMBHOE NMPaBo Ha 3aluTy, KOTopble Lene-
Cco06pa3sHoO aenaTca Ha obwume u cneumranbHble MPUHLMMbI
peanu3aumm cyb6beKTMBHOrO MpaBa Ha 3aluTy: Henpwu-
KOCHOBEHHOCTb COOCTBEHHOCTW, PaBEHCTBO YYaCTHUKOB
rpa<aaHCKO-NpPaBoOBbIX OTHOWEHWIA, CBO6OAbI fOrOBOpa.
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COOTBETCTBEHHO, KaXKAbl/i UbW MPaBa U 3aKOHHbIE WH-
Tepechbl ObIN HapylleHbl NMEEeT MPaBO Ha 3aluTy CBOUX
CyOBbeKTMBHbIX MPaB, B TOM YMcCiie NMyLleCcTBEHHbIX. Begb
B COBPEMEHHOCTM Hanumne y rpaxxgaHnHa 060co6neHHbIX
MMYLLECTBEHHbIX NpaB BCerga OCTaHyTCA HEOTbemJIEMOMN
YaCTblo >KM3HW, Beflb MMEHHO Hanunune UMYLLECTBEHHbIX
npaB CMoco6CTBYIOT HafeNleHV0 UHAMBMAA OnpepdeneH-
HbIM MpPaBOBbIM CTaTycoM. HeobXogMMO OTMETUTb, 4TO
HEeCMOTPA Ha CTOJIb YacToe YNOMUHaHWE TepMUHaA UMY-
LeCcTBEHHbIe NpaBa B KoANGULMPOBaHHbIX HOPMATUBHbIX
aKTax, CaMO TMOHATME «UMYLLEeCTBEHHbIE MpPaBa» HUrQe
neranbHO He 3aKpernsieHo. B cBA3M ¢ 3TM cpefun yyeHbix
NpaBoBefOB VMMeeTcs Hemano AeduHMLMIn 1 MNOAXOAOB
K onpeaeneHnio faHHOro TepmuHa.

PaccmatpuBas nosuuyuio KoHcTuTyumoHHoro cyga PO
K onpegeneHunto eGUHNLNN NMyLLIeCTBEHHbIX NpaB [ocTa-
HoBneHnem N2 14-1 ot 28.10.1999 roga. yctaHaBnvBaeTcs,
YTO MMYLLECTBEHHbIE NMpaBa eCTb NpaBa TpeboBaHus [2].
Yto npegonpepenseT ero pacCMoOTpeHue, Kak NpaBo Tpe-
60BaHNA COBepLUEHNS onpeAeneHHbIX OeNCTBUA No 06s-
3aTenbcrteam. B MNoctaHoBneHnn KOHCTUTYLMOHHOTO cyfa
N2 9-T1 ot 2000 roga onpefenAeTca, YTO KaXkabl YenoBek
MMeeT NpaBoO MMeTb MMYLLEeCTBO B COOCTBEHHOCTU, COOT-
BETCTBEHHO obnafgaeT NpPaBOMOYMAMM MO MOJSIb3OBAHUIO,
BNafeHUI0 N PacropAXeHMIO 3TUM UMyLLecTBOM [3].

AHanusnpya KaTeropuio MMyLLECTBEHHbIX NpaBs, Heoob-
XOAUMO BbIGENUTb, UTO B AEWCTBUTENIbHOCTM OHUW OXBa-
TbIBAIOT BECOMYIO YACTb »KM3HU OOLECTBA U FOCYAapCTBa.
Ho, 06beKT1BHO, 1O CX NMOP eANHOro NoAxoAa K yCTaHOB-
NEHNI0 CUCTEMbI UMYLLECTBEHHbIX MpPaB He CyllecTBYeT.
Ha ocHOBaHWYM BbllEN3NIOKEHHOTO 1 BO n3beXaHue pas-
JINYHbBIX TPAKTOBOK W anorn3MoB B TEOPUIM FPaXKaaHCKOro
npaga, NpefnaraeTca BHECTU JOMNONIHEHWE B IeNCTBYOLLEeE
3aKOHOJaTeNbCTBO, 3 UMEHHO OnpeaenuTb, YTo B aedu-
HULMIO MMYLLECTBEHHbIX MPaB BK/OYAOTCA NPaBOMOUUA
cyObeKTa rpakJaHCKNX MPaBOOTHOLLEHWA MO BAJEHWIO,
MOJIb30BaHUI0 U PACMOPSPKEHNIO VMYLLECTBOM, A TaKXKe
CBA3aHHblE C HUM MaTepuasibHble TPeboBaHNA.

B cBA3W C BblWeN3NOXKEeHHbIM pa3pelnTb npobnemy
OTCYTCTBUA JiIeranbHOro 3aKpenieHUa MOHATUA «UMYyLle-
CTBEHHbIX NpPaB» MOXHO NyTeM BHeCeHWA AOMOJIHEHWN
B rnaBy 6 paxpaaHckoro kogekca PO ctatben 128.1 «Mmy-
LleCTBEHHbIe MpaBa» 1 N3/1I0XKNTb ee B cliefyloLein pefak-
umm: «K nmyLiecTBeHHbIM NpaBam CybbeKTa rpakaaHCcKux
MPaBOOTHOLLUEHUI OTHOCATCA MpPaBO Ha npuobpeTeHne
NCMONb30BaHNE N OTUYX[EHNe UMYLLEeCTBa, a TaKkxKe CBA-
3aHHble C HUM MaTepuranbHble TPe6oBaHMUA».

Tak»ke NpUCYTCTBYIOT Npobenbl B onpeaeneHnmn noHa-
TUA «3alUTbl NMYLLECTBEHHbIX MpPaB», YTO BbICTYNaeT ra-
paHTOM peanu3auunm npasa. PaccmatpriBas 3almTy nmylLe-
CTBEHHbIX MPaB KaK OTAesNIbHYI0 KaTeropuio matepuanbHOm
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OCHOBbI 0O0OLWECTBA, HEOOXOAVMMO OTMETUTb MPUCYTCTBME
B HayYHOW AOKTPUHE Pa3fiMyHbIX NOAXOAO0B M TPAKTOBOK
K onpefeneHnio JaHHOro TepMuHa. [JOKTpUHanbHbIN aHa-
N3 HOPMATUBHbIX NPABOBbIX aKTOB, PerlaMeHTUPYIOLNX
3aWnTy rpa)kaaHCKUX Npas, NPOBOANIICA TaKUMU YYEeHbIMU
npasoBegamu Kak: H.A. bapuHos, E.A. CyxaHos, U.M. 3ain-
ues, 0.C.Tambapos, A.B.BeHepukToB.

Ho HecMoTpsA Ha CTONb BECOMYIO WU3YUYEHHOCTb Aein-
cTBylOWAnA peaakumns MpaxkaaHckoro kogekca PO co Bcemu
AOMONHEHUAMU BKNOYAET OTHOCUTENIbHO HOBbIE MeXaHU3-
Mbl 3aLMTbl UMYLLECTBEHHbIX NMPAB CyObEKTOB rpakaaH-
CKMX MPaBOOTHOLIEHWI, @ UMEHHO: MPU3HAHNE HE3aKOH-
HbIM aKTa OpraHa rocyfapCTBEHHOW BAacTW WAW OpraHa
MECTHOrO CamoynpaBieHUs, 3anpeT NpPaBoONPUMEHEHUS
CY[lOM aKTa opraHa rocyfapcTBeHHOI BnacTy WAy opraHa
MECTHOrO CamoynpaBieHUs, HECOOTBETCTBYIOWErO 3aKo-
HY, KOMMNeHcaLUmMa MOpPaNibHOro Bpela, YTo Takxe TpebyeT
BK/IOUEHNA B AeOUHNLIMIO 3aLUTbI IMYLLECTBEHHbIX NPaB,
COOTBETCTBEHHO MpefonpeaenseT rpagywme N3meHeHus
B 3aKOHOZATeNbCTRE.

Tak, pelicTBeHHbIN nopxop cHOPMyIMPOBaH MNpPaBo-
Begom [O.I. bBacuHbiM, KOTOpbIN Npegonpeaenun 3awuTy
He TONbKO KaK daKTuyeckue AencTBUA, HO U OPUANYECKH,
ocyulecTBiAemMble Cy6GbeKTOM rpaAaHCKUX MpaBOOTHO-
WeHW NyTeM COCTaBNEeHUA OPUANYECKOro akTa Ana 3alm-
Tbl NN BOCCTAHOBMIEHWNA HapyLWeHHbIX npas [4 c. 65-67].
K npumepy, oTKka3 nokynatensa OT NpOoOJyKTOB WK Cnuca-
HMe 3aJ0JKEHHOCTY (6e3aKLenTHoe).

Ha ocHoBaHUM M3yuyeHHOro 3aKOHOLATENIbCTBA, A TaK-
e [OKTPWHbI TPaXXJaHCKOro npaBa, paspewnTb npo-
6nemMy OTCYTCTBMA 3aKOHOHATesIbHOW perfaMeHTaumm
MOHATUA «3alMTbl UMYLLECTBEHHBIX MpaB» npeanaraerTcs
nyTeM BHeCeHWA M3MeHeHul B depepanbHoe 3aKoHofa-
TeNbCTBO W OnpefenATb 3alWWUTy UMYLLECTBEHHbIX Npas,
KaK COBOKYMHOCTb MPeayCMOTPEHHbIX FPaXKAaHCKMM 3a-
KOHOAATeNbCTBOM CPEACTB M CMOCOOOB HamnpaBheHHbIX
Ha BOCCTaHOBJIEHME HAPYLLEHHOTO CyObEKTUBHOIO NpaBa
(B TOM umMcnie NPaBOMOUNIA BRafeHNA, NOSIb30BAHMA U pac-
NopsXKeHNa NMYLLECTBOM), @ TaKKe pa3peLlleHmne Cropos
no nosoAy NPVHAANEXHOCT NMYLLLECTBEHHbIX NPaB onpe-
OEeNeHHOMY CyOBbeKTY rpakfaHCKNX MPaBOOTHOLLIEHWIA.

Ha ocHOBaHMK BbllWEN3NOXKEHHOIO NpeanaraeTca go-
NoNMHUTb cTatblo 12 MpaxpaaHckoro kopekca PO ab3auem
nepBbiM, COAEPKALLUM AePUHULMIO Crieayiowwero cogep-
XaHus «log 3aWMTON UMYLLECTBEHHBIX MPaB CyObeKToB
rpaXkgaHCKUX MPaBOOTHOWEHUN cnegyeT MOHMMaTb CO-
BOKYMHOCTb NPeAyCMOTPEHHbIX rpaXk4aHCKUM 3aKOHOAa-
TENbCTBOM CPeACTB U CNOCOOOB HamnpaBieHHbIX Ha BOC-
CTaHOBJIEHME HapyLIeHHOro Cy6beKTMBHOro npasa (B Tom
yncne NPaBoOMOYUUI BAfEHWA, MONb30BaHNA U pacnops-
XeHVA NMYLLeCTBOM), a TakXe pa3peLleHne Cnopos Mo no-
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BOAY MNPUHAANEXHOCTM WUMYLLECTBEHHbIX MpaB onpepge-
NEeHHOMY CyOBbeKTY rpakaaHCKUX NPaBOOTHOLIEHNIA».

Takxe ObITyeT MHeHMe O HefoCTaTOYHOW K3YyUYeHHO-
CTU npobnem, CBA3aHHbIX C TPaKAAHCKO-MPaBOBOW OT-
BETCTBEHHOCTbIO BBMAY TOrO, YTO OTCYTCTBYEeT MeXAUCLU-
NAVHapHbIN noaxopd, No3BonAlWMIA 6onee 4OCKOHANbHO
onpefenvTb NPaBoOBY NPUPOAY MHCTUTYTa OTBETCTBEH-
HOCTW B rpakAaHCKOM 3akoHogaTtenbcTse [5 ¢. 3]. Tak npu-
MEHEeHMe AAHHOro npuema MO3BONUT PACCMOTPETb WUH-
CTUTYT TPa)KAaHCKO-MPaBOBOM OTBETCTBEHHOCTU MUCXOAA
M3 B3aMMOJENCTBUA Pas3fINYHbBIX AUCUUMINH U OTpacnen
npaBoNprYIMEHEeHMA, YTO NO3BONIUT AOCKOHANIbHO MU3YUnTb
[JaHHbIA MHCTUTYT N OTKPbITb NepCrnekTUBbl Pa3BUTUA 3a-
KOHofOaTeNnbCTBa.

JeicTBuUTEeNbHO, pelleHne npobnem CBA3aHHbIX C YCOo-
BEPLIEHCTBOBAHMEM 3HAHWIA O TrpPakKAaHCKO-MPABOBON
OTBETCTBEHHOCTU 1 €e peanusaument Nno3BONAT yBeNu-
unTb 3¢ PEKTUBHOCTb NPABOMNPMMEHUTENIbHOIO Npouecca.
NmeHHO 6narofapsa peanvsauny mep rpakgaHcKo-npaBo-
BOI OTBETCTBEHHOCTV UMYLLECTBEHHbIE MPaBa CyObeKTOB
rpakfaHCKUX NpaBoOOTHOLWEHWI ByayT BOCCTAaHOBNEHDI.

B lopnanyeckoin fOKTPUHE ObITYIOT Pa3iNyHbie MHEHUS
OTHOCMTEJNIbHO CYObEKTMBHOTO NMpaBa Ha 3aluTy:

Tak OAHUMW 3almMTa MMYLLECTBEHHOIO NpaBa pac-
CMaTprBaeTCA, Kak CNOCOBHOCTb YMNPaBOMOYEHHO-
ro CyobeKTa K MPUHATAIO MEP OXPaHUTENbHOIO Xa-
pakTepa K 06s13aHHOW CTOpoHe [6 c. 128];
APYTMMM HanuumMe npaBa Ha 3awWuTy paccmaTpu-
BaeTCA Kak CybbeKTMBHOe MpaBo, CyllecTBylollee
B PAMKaXx CNOXMBLUMXCA OXPaHUTENbHbIX MPaBoOT-
HOLUEHUI NO NPUYMHE HapyLlleHNA 3aKoHa. To ecTb
B [aHHOM cJiyyae npaBo CybbeKkTa MMYLLEeCTBEH-
HbIX MpaB BO3HMKaeT C MOMEHTa HapylueHMA npaBs
n obasaHHocTel [7 ¢. 515-517];

TakXe, CybbeKTMBHOE NPaBo Ha 3aluTy paccMaTpu-
BAETCA KaK OOBbEKTVBHO CYyLECTBYOLEE SABJIEHUS
N npeaonpenensaeTcsa, Kak «npefctaBasiollee co-
60l COBOKYMHOCTb Fpa)kJaHCKO-MPaBOBbIX, FPaX-
[aHCKo-NpoueccyanbHbiX U WHbIX MpoLeaypHbIX
HOPM, PerynumpyoLmnx oTHOLEHWA, CBA3aHHbIe C 3a-
WMTOW rpakAaHCcKmx npas» [8 ¢. 215-216].

Heobxognmo OTMeTWTb, YTO CMocCOoObl 3aWnTbl Fpa-
LAHCKMX MpPaB pernameHTUpoOBaHbl CT. 12 MpakaaHCKoro
Kofekca PO, nommmo 3Toro, K 3awute MMYyLLECTBEHHbIX
npaB NPYMEHUMbI U MHbIe HOPMbI FPaXKAaHCKOro 3aKOHO-
[aTenbCTBa, BKOYaA Te, YTO cofepaTca B ApYyrux Hopma-
TUBHbIX NPaBOBbIX aKTax.

B cBA3M € 3TMM Lenecoobpa3HbIM CYNTAETCA pa3fennTb
Cnoco6bl 3alMTbl UMYLLECTBEHHDBIX MPaB CyObEKTOB rpax-
JAHCKNX MPaBOOTHOLLEHN Ha YHUBEPCalbHble U cnelunanb-
Hble. Tak, K YHMBepCanbHbIM ciefyeT OTHOCUTb: BO3MeLLeHne
yObITKOB, MPW3HaHWe NpaBa, B3blCKAHME HEYCTOMKK, npe-
KpalleHne unm n3MeHeHne NMpPaBOOTHOLIEHUS, a K creun-
anbHbIM, HanprMep, B3blCKaHME MPOLIEHTOB 3a MOJIb30Ba-
HMe Yy>KUMU AeHeXHbiMn cpeactBamu [9 c. 2-3]. Takoro
popa feneHue MO3BOAUT CUCTEMATU3NPOBATL U Pa3BUTb
nMetoLmeca 3HaHWA, a TakxKe npeaynpeanTb BO3MOXKHOCTb
HapyLleHNs CYyObeKTUBHbBIX MMYLLECTBEHHBIX MPaB.

Takum o06pa3om, MoAyYepKMBas aKTyasibHOCTb TeMmbl
nccnefoBaHns, HEO6XoAVMO OTMETUTb, UTO HaNnume feii-
CTBEHHOTO MEXaHM3Ma 3aWuTbl UMYLLECTBEHHbIX NpaB
CyObEKTOB Tpa)AaHCKMX MpPaBOOTHOLWEHWI npuBeaeT
K MONIOXMTENbHON AWHAMKKe pPa3BUTUA TpaAaHCKOro
o6LWecTBa, a TakXKe K YCTaHOBNEHUIO CBOOOAbI U pPaBeH-
CTBA CYyOBEKTOB FPaXkAaHCKMX NMPaBOOTHOLWEHUN. B cBA3m
C 3TM HeObBXOAUMO HenpepbiBHOE COBEPLUEHCTBOBaHME
Hay4YHOW AOKTPUWHbI 1 3aKOHOAATENbCTBA B MCCNIEfyeMoN
06nacTy rpaXkaaHCKoro npaea.
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