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LEGAL NATURE OF DIGITAL RIGHTS
AS A CIVIL LEGAL CATEGORY
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Summary: The article examines the prerequisites for the legislative
requlation of digital rights as a civil legal category that arose during
the development of the information and telecommunications network
«Internet», and the legal nature of this phenomenon, which is of a
complex systemic and structural nature. Based on the analysis of the
essence of digital rights as a legal phenomenon, the prospects for
development and legislative consolidation are identified.
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HacTosAwee Bpema B Poccnn HacumTbiBaeTca 109,6 MiH

WHTepHeT-NoNb30oBaTeNie, a ypoBeHb MPOHUKHOBe-

HUA UHPOPMaLMOHHO-TENIEKOMMYHUKALMOHHOW CeTN
«MHTEepHeT» gocTuraet 76% (npv 3Tom 85% nuu Mcnonb3ay-
10T ceTb «MIHTepHeT» exxegHeBHO, a 11% - He pexe, yem pa3
B Hepento) [1].

HecmoTpsa Ha OTCYTCTBME IOPUANYECKN 3aKPEMNIeHHOro
noHATMA ceTn «/HTepHeT» B 3akoHopaTenbctBe Poccuin-
ckon Mepepauuu, Nog KOTOPbIM MOHMMAETCA «BCEMUPHAA
cncTema 06befiIMHeHHbIX KOMMbIOTEPHbIX CeTel, MOCTPOEH-
Hasi Ha 6a3e npotokona IP 1 mapwpyTrsauun IP-nakeTos,
NnocpeacTBOM KOTOPOW pacnpocTpaHAeTca mHbopmMauuma
pa3nuyuHbix dopmaToB» [2], B CBA3U C aKTUBHbIM UCMOMb-
30BaHMeM UHPOPMALMOHHBIX MPOAYKTOB 1 TEXHONOTUIA B
ceTn «/IHTepHeT» nosaBmnacb HeO6XOAMMOCTb B UX NPaBo-
BOW pernameHTauuu. laHHoe o6CTOATENbCTBO 00YCNOBMIIO
npuHatne QOepepanbHoro 3akoHa ot 18 mapta 2019 roga
N2 34-03 «O BHECEHUN U3MEHEHMWI B YacTu NEepBYO, BTO-
pyto u ctatbio 1124 yactu TpeTbel pakgaHCKOro Kogekca
Poccuickon QOepepaunm», KOTOpbIV 3aKpenun «Unupposble
npaBa» Kak HOBYIO rPaxAaHCKO-NPaBOBYIO KaTeropuio B OT-
eyeCTBEHHOM 3aKoHoJaTeNbCTBe.

OnHUM 13 cBoNCTB ceTn «MHTepHeT», Kak MHdopmMaL -
OHHOIO MPOCTPaHCTBA, ABNAETCA KOMMYHUKALMOHHOCTb,
TO €CTb BO3MOXXHOCTb B3aMMOJencTBuA cCybbeKkToB. Takoe
UHPOPMaLIMOHHOEe B3aMMofencTBue Bcerga bynet onoc-
penoBaHHO cuCTeMol, 6rarogaps KOTOPOW OHO Npowuc-
XOAUT. Ha Haw B3rnag, UMeHHO 3TO CBOWCTBO ceTn «MH-
TepHeT» B HanbonbLueln cTeneHn NOBAVANO Ha Co3faHue

144

Maii6opooa TamesAHa IOpbesHa
K.ro.H., KypeaHckuli 2ocyoapcmeeHHbll yHUgepcumem
xxx092020@gmail.com

AnHomayus: B cTaTbe paccMaTpuBaloTCA NpeanocbiKN 3aK0HoAaTeNbHON perna-
MeHTaLI LndpoBbIX NPaB Kak rpaxAaHCKo-NpaBoBoIi KaTeropii BO3HUKLLEN, B
X0fe Pa3BUTUA UHOOPMALMOHHO-TENIEKOMMYHUKALIOHHOI ceTh «/HTepHeT», 1
npaBoBas NPUPOAA AAHHOTO ABNIEHNA, HOCALLAA KOMMIEKCHBII CUCTEMHO-CTPYK-
TYpHbIil xapakTep. Ha 6a3e aHanu3a cywHocT L poBbIX NPaB Kak NPaBOBOTO AB-
NeHNA BbIABNEHDI €ro nepcneKTUBbI Pa3BUTIA 1 3aKOHOAATENbHOTO 3aKpenyieHns.

Kniouegble ¢f108a: undpoBble NPaBa, TOKeHbI, KPUNTOBANIOTA, MHOOPMALMOHHO-
TENEKOMMYHUKALMOHHAA CETb, TPAXAAHCKOE NPaBo, NPEANOCbUTKM BO3HUKHOBEHUS.

undpoBbIX Npas.

OpHako, uToObl ONpeaennTb LPULNYECKYIO NpUpoay |,
cnefoBaTeNbHO, MEepPCreKTVBbl 3aKOHOLATENbHOW perna-
MeHTauMu LrdpoBbIX MPaB HEOOXOAUMO 0OpPaTUTLCA Npes-
MoCbIIKaM UX NOABNEHUSA.

foBOpA 0 co3fgaHMmM LdPOBbIX MPaB (<TOKEHOBY), BaXK-
HeMwy Ponb UrpaeT TeXHONOrna «BroKYelrH», KOTOPYH C
IOPUONYECKON TOUKM 3PEHMA MOXKHO pacCcMaTpuBaTb Kak
«[leLleHTpan30BaHHylo pacnpefeneHHyo 6a3y AaHHbIX
(«yuyeTHyl0 KHUrY») BCeX MOATBEPXKAEHHbIX TpPaH3aKUuUM,
COBEpLUEHHbIX B OTHOLLEHWW ONpefesieHHOro akTrBa, B OC-
HoBe GYHKLVOHMPOBAHMA KOTOPOW fiexaT KpunTtorpadurye-
CKue anroputmbl» [3].

B TexHonornuyeckom o63ope, npenctaBneHHom Hauu-
OHaNbHbIM MHCTUTYTOM CTaHAApToB W TexHonormm CLUA
(NIST), «6nokuenH» onpeaensaeTca Kak «pacrnpefeneHHble
undposble peecTpbl Kpuntorpadryeckn noanmcaHHbIX
TpaH3aKUWiA, CrpynnMpoBaHHbIX B 6oKn» [4]. TexHonorus
«BNOKYelrH» cTana OCHOBOW A1 CO3[aHUs MNATEXKHOWN CU-
CTeMbl OfJHOPAHIOBOW CETU — «OUTKOUH».

MNoABneHe HOBOW NATEXHOWM CUCTEMBI, KOTOpaA He pe-
rynnpyeTtca cywecTByoLwrm 3aKOHOA4aTeIbCTBOM (T.K. AE€Hb-
1 B 3TOW CMCTEME He BbICTYNakT niaTeXxHbiMn eguHuLamm)
M npun 3TOM ABNAETCA QHOHVMHOWN, TpaHCHaLI,I/IOHaJ'IbHOVI n
He nMmeeT enHOro UeHTpa ynpasneHuaA, Bbi3Basio cepbes-
Hble OMaceHnA CO CTOPOHbI roCcynapcTB. Hanpmmep, B Poc-
C 3aKOHOAATENIbHO OO CUX NMOP He peLleHa cy,u,b6a Kpun-
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TOBAaNIoOT, B TO BPeMs Kak B ANOHMM KpnToBanioTa nonyyuna
CTaTyC NnaTexHoro cpefcTaa, a B CLUA cunTtaeTca aktnsom,
C JOXO[0B OT KOTOPOro HEOOXOAMMO YNlaunBaTh HasOor.

MOMUMO MPUBBIYHOTO MNCMONIb30BaHNA  «ONOKUYENH»-
TeXHOMornin B 061acTi GUHAHCOB, 3Ta TEXHOJOMMA TaK e
MO3BONSAET pellaTb VHble 3afauy, Taknme Kak yrnpaBneHue
[aHHbIMK, MOATBEP)KAEHME MNpaB JOCTyrna, B TOM uucie
NOATBEPKAEHNE ABTOPCKUX MNpaB, 3aK/OUeHMEe «CMapT-
KOHTPAKTOB», MOCKOJIbKY «BJIOKYENH», HE TOSNIbKO XPaHWT
[aHHble O TPaH3aKUMsAX KPWUMTOBanoThl, HO obecneyvnBa-
eT XpaHeHre 1 06paboTKy MHGOPMALMKN NPU COXPaHEHNM
KoHbUAEHUMANbHOCTY U UHGOPMALIMOHHOWN 6e30MacHOCTM
pa3MeLLEeHHbIX B CUCTEMY NEPCOHaNbHbIX AaHHbIX.

B cBA3M C Hayanom akTUBHOIO MCMOJSIb30BaHUA TEXHO-
norun «6nokyenH» (koHel 2000-x — Havano 2010-x rr. XXI
BeKa), U B YaCTHOCTU MPOJAYKTOB, CO3[jaBaeMbIX Ha ee OC-
HOBe, TaKMX Kak «KpUMTOBAaoTa» M «TOKEH», MOABWIacb
Heob6XxoAMMOCTb B MPaABOBOM PerynMpoBaHUN [eATesb-
HOCTM, OCYLLECTBAAEMOWN C NOMOLLbIO AAHHOW TEXHOMOrnH,
B TOM uYncne npugaHve MpaBOBOro CTaTyca «TOKEHam» U
«KpuntoBantotam». OnpegeneHve nx NpasBoBOW NMPUPOAbI
MO3BOJIAIET PErynsTopy MMOo NoABeCTU UX MOA U3BECTHBIN
NpaBOBOW PEXNM, TMOO JAaeT OCHOBaHWA ANA onpegeneHmns
HOBOIO MPaBOBOro pexkmma [5].

B npakTnueckom cpese TEPMUH «TOKEH» YacTO MCMOSb3y-
eTCA Kak 0003HaueHvie BanoTbl (MOHeT) B LUdpoBON cpefe.
Tak, Hanpumep, HOBbIM BapVaHTOM MPVBIEYEHNA BHELLUHUX
nusectuumi ctano ICO (Initial Coin Offering) - nepeuyHoe pas-
MeLLeHMe TOKEHOB, C Lienbio NPoAaXn LdpoBbIX TOKEHOB 3a
KpMNTOBantoThl Ui GuaTHble feHbrn cpean MHBeCTopoB [6].

B sToM CBA3M NpefcTaBnAeTCA CnpaBefdnvBbIM CyXae-
Hue M. CBOHa, O TOM, YTO «BMeCTo TepMMHa «KOWH (coin)»
C TaKMM K€ YCNexom MOXKHO MCMOoJIb30BaTh TEPMUH «TOKEH
(token)», To ecTb LMdpPOBON MapKep, NN CPeacTBO AOCTY-
na, N MexaHn3mM OTCNEXNBAHNA HEKOM aKTUBHOCTU» [7].

Taknm 06pa3oM, «TOKEHbI» B LMbPOBOIA cpesie MOTyT Bbl-
NONHATb GYHKLMM CXOfHblE C GYHKLMAMY BanioTbl B TPaau-
LIMOHHOM ee MOHUMaHUY, T.e. onocpeayeT ObMeH «TOBapOB»
Ha PbIHKe, NCMOJIb3YIOTCA B KAaUeCTBe CPpefCTBa niaTexa 1 T.a.

OpHaKo, «TOKeHbl» UMeT pasHble GYHKLUU 1 MOryT
CNYXWTb Pa3fNYHbIM LENAM, CPefn HUX MOXKHO BblAENUTb
HECKO/bKO OCHOBHbIX BUJOB «TOKEHOB», MPUMEHEHNE KOTO-
pbIX HEOOXOAMMO YperynnpoBaTh FpakAaHCKM 3aKoHOAa-
TENbCTBOM, — MNATEXHble (KPUMTOBANIOTA), KPeAUTHbIE, NPO-
rPaMMHbIe 1 YTUIUTaPHbIE TOKEHBI.

Havbonee n3BeCTHbIMU WMPOKOMY KPYry UL, ABAAIOTCA
MiaTeXHble TOKEeHbl, KOTOpPble MOryT OblTb MCMONb30BaHbI
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INnA onnatbl TOBapoB, paboT u ycnyr, coBepluaemMblX Kak B
peanbHON cpefe, Tak U B BUPTYaslbHOM MPOCTPAHCTBE, Of-
Hako B [OeNCTBYIOLEM OTeYeCTBEHHOM 3aKOHOAaTenbCTBe
naaTeXkHble TOKeHbl 3aKpeniieHna He NoAyuYnnu, a noHATue
«yndposble AeHbrM» BbIIO UCKIYEHO 13 NPOEKTa 3aKOHa O
BHECEHUM u3MeHeHun B lpaxgaHckun kogekc PO. Mpu stom
HeobX0ANMO OTMEeTUTb, UTo CT. T DepepanbHOro 3akoHa ot 10
Jekabps 2003 ropa N2 173-03 «O BantoTHOM PeryinpoBaHm
1 BaNlOTHOM KOHTPOME», COAEPKNUT HECKONbKO NPaBOBbIX Ka-
TEropun, K KOTOPbIM MOXHO Oblfio Gbl OTHECTW NnaTeXHble
TOKeHbI, MO3TOMY AMCKYCCMOHHbIM NpeacTaBaaeTca BONpoC
O TOM, AABMAIOTCA JIN TOKEHbl «BaSIOTON» WN «Li€HHbIMU Oy-
Maramu». B cBA3M ¢ yem LienecoobpasHbiM 6b110 Obl 3aKOHO-
JaTenbHOe 3aKpernjeHne nNpasoBON NPUPOAbI TOKEHa B OT-
pacneBOM 3aKoHOAATENbCTBE, €ro CTaTyca Kak MnnaTexKHoro
cpepcTBa Ha Tepputopum Poccuiickon Oefiepaymu, npegens
MCNOMb30BaHMA 1 NMOPAJOK HANOroO6NOXKEHNA.

Jpyrvm BUAOM TOKEHOB BbICTYMAK KPeAWUTHbIE TOKEHDI,
3aKkpennswwme 06a3aTeNbCTBEHHbIE OTHOLIEHUA MeXAy
cybbeKTaMy rpax4aHCKoro npaea, B TOM UKC/Ie NPaBo Kpe-
ANTOPA Ha BO3BPAT [EHEXHbIX CPEACTB Ha YC/IOBUAX, Onpe-
JeNeHHbIX nporpammoi. MakTnueckoe MprIMEHeHWe Kpe-
OUTHbIX TOKEHOB Ha MPAaKTUKe O3Ha4YaeT HeobXoAMMOCTb
M3MEHEHMS HOPM, PErSIAMEHTVPYIOWMX B HACTOALLEe Bpems
bopmy KpeauTHoro forosopa.

OTnMUNTENbHOM YepTOl NMPOrPaMMHbBIX TOKEHOB ABIAETCA
OTCYTCTBME UMYLIECTBEHHOTO XapaKTepa, MOCKOJbKY OHY Mpe-
[OCTaBAAT UX 06MaAaTeNto NPABO Ha AENCTBUA UCKIOUNTESNb-
HO BHYTPUW KOMMbIOTEPHON CCTEMbI. Hanprmep, npn nepcoHu-
bUKauMn KOHTpareHTa Npu 3aKmUYeHn CAENOK, 0COOEHHOCTA
NPaBOBOrO PEryn1poBaHNs KOTOPbIX HALLMK OTPAXKEHNS B U3Me-
HeHWsAX, BHECEHHDIX B cT. 160, 309, 434 TK PO [8].

Poccuincknin 3akoHopaTenb, OaBas onpeaeneHue unod-
pOBbIM MpaBaM, CKOHCTPYMPOBas ero Hanbonee 6a13KO Mo
cofepXKaHuIo K yTUNNTaPHbIM TOKEHaM, KOTOpble OTpakatoT
npaea 1x BRagenbla Ha paboTbl, yciyru, Belwm (ABUXNMbIE 1
HeaBUKKMbIe), Hble 06beKTbl. Tak, cornacHo cT. 141.1.TK PO
«UndpposbiMn npaBamun NpU3HaOTCA Ha3BaHHble B TAKOM Ka-
yecTBe B 3aKOHe 006A3aTeNIbCTBEHHbIE U UHbIE NPaBa, cofep-
aHue 1 yCnoBuMA OCYyLLeCTBIEHNA KOTOPbIX onpeaensaoTca
B COOTBETCTBUM C NpaBuiaMm UHGOPMALIMOHHON CUCTEMBI,
OTBevaloLLlen YCTaHOBMIEHHbIM 3aKOHOM Mpr3Hakamy [8].

Ncxona n3 BblEN3N0KeHHOTO OTMETUM, UTO LrdpoBble
npaBa - 3TO OTHOCUTENbHO HOBas KaTeropus. MIx nosBneHnto
MOCNYXXMJIO CO3AaHNe TaKOoN TEXHONOMUM KaK Bf10KYelH, Ha
6a3e KoTopo Obinn pa3paboTaHbl TOKEHbI, Ajsi UCMOMb30-
BaHMA KOTOPbIX HEOOXOAVMMO 3alMTUTL NpaBa CyObEKTOB
rpa)ZJaHCKoro npasa NocpeacTBOM 3aKOHOAATENIbHOTO pe-
rynmpoBaHusa LudpoBbiX NMPaB BO BCEX X NPOABNEHUS, C
yyeTom crneundurKkm pasHOBULHOCTEN TOKEHOB.
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