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systems.
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[1paBOCYDOBLEKTHOCTE PU3NYHECKUX AKLL

nA rpa)KAaHCKoro npasBa POMaHO-repMaHCKOMn

NpPaBOBOW CEMbM XapaKTepPHO AefleHre L, Ha fBe

OCHOBHble MpaBOBble KaTeropuu: Ha ¢usnye-
CKue 1 lopuanyeckue nuua. B gaHHo paboTe O0CHOBHOEe
BHMMaHVe OyfeT yaeNieHO VMEHHO GU3NYECKMM JNiiLam
1 NpoBefEH NOAPOOHbIN CPaBHUTENbHO-NPABOBOW aHaNM3
oTAeNbHbIX 0COOEHHOCTEN MX CTaTyca B ABYX Pa3fINYHbIX
NPaBOBbIX CUCTEMAX — B POCCMIACKON 1 B KBEOEKCKOA.

Mpexpge BCero ctont oTMeTuTb, 4YTo 1 B Poccun, 1 B Kee-
6eke NpaBoBOe perynupoBaHue cTatyca Gr3nyeckux nmy
ocyulectBnAeTca pakgaHCKMMK Kogekcamu, T.e. NpaBo-
Bble HOPMbl B AaHHOW cpepe KopgmduumposaHbl. B poc-
cninckom MparkAaHCKOM KOAEKCE OHM U3MI0XKEHbI B YacTu 1
K, Moapasgen 2 «Jlnuax, Maea 3 «[pakagaHe (pusmnyeckne
nuua)», B Code civil du Québec (¢p. MNpaxkpaHCKUN Kopekc
KBebeka) um nocesaweHa Mepsasa KHura.

Cne,qyeT OCTAHOBUTbCA Ha aHaNM3e MoJIOKEHWUM, pery-
Inpytowmx ﬂpaBOCﬂOCOﬁHOCTb n JJ,EECI'IOCO6HOCTb (I)VI3VI-
YeCKMX nnu, NOCKOJIbKY ABa 3TUX MOHATUA ABJTAIOTCA BaX-
HbIMW COCTaBnAKWNMN NX npaBocy6beKTHocw|.

Tak, B [paxkgaHckom Kogekce PO npaBocnoco6HOCTb,
€€ NOoHATME 1 copepXaHue onpepeneHbl B ctaTbax 17
n 18. CtaTtba 17 rnacut:,CnocobHOCTb NMETb FpaXxaaHCKne
npaBa 1 HeCcTn 06a3aHHOCTM (rpaxAaHcKaa NPaBoCnoco6-
HOCTb) NPU3HAeTCA B PaBHOWN Mepe 3a BCeMU rpakgaHammn”
W yCTaHaB/IMBAET, YTO MPaBOCNOCOOHOCTb BO3HMKAET B MO-
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AHHomayus. B HacToAweil cTaTbe NPOBOAUTCA (PABHUTENbHO-NPABOBON
aHanu3 0cobeHHOCTel NPaBOBONO (TaTyca GU3NYECKMX NNL B TAKMX acneKTax,
Kak NpaBoCy6beKTHOCTb, NOPAZOK IMAHCUNALMM U NOPAZOK NPU3HAHNA be3-
BECTHO OTCYTCTBYHLLMM 1 YyMEPLLMM, B POCCUIACKOA 11 KBEOEKCKO! NpaBoBoil
cucTeme.

Knwoyessie cnosa: I'IpaBOC)Iﬁ'beKTHOCTb, 3MaHnauma, Keebek, Npu3HaHue
6e3BeCTHO OTCYTCTBYHOLUUM, NPU3HAHKE YMEPLLNM, TPaXJdHCKOE NMPaBo.

MEHT POXKAEHUA N NPEKPALLAETCA CO CMEPTbIO rparkgaHu-
Ha [1].

B cTatbe 18 geTanbHO pacKkpbiBaeTCA COAepx aHue npa-
BOCMOCOOHOCTW. 3aKoHOoZaTeslb OnpefesniseT, YTo rpax-
JaHe MOTyT UMeTb Ha npaBe COOCTBEHHOCTU VMYLLIECTBO,
HacnegoBaTb €ro M 3aBewartb, 3aHUMATbCA NpeanpuHn-
MaTeNbCKOM M MHOW, He 3anpeLléHHON 3aKOHOM fieATeb-
HOCTblO, CO3[aBaTb lOPUAMNYECKME NMLa CaMOCTOATENbHO
unn C gpyrumMmn nnuamm, CoBepliatb He NpoTMBopeYalyme
3aKOHY cfleflku 1 y4yacTBOBaTb B 06A3aTeNnbCcTBax, U3bu-
paTb MECTO XUTeNbCTBA, 6bITb HOCUMTENIEM aBTOPCKNX NpaB
Ha pe3ynbTaTbl UHTENNEKTYanbHON AEATENbHOCTY, a TaKXe
UMETb MHble UMYLLEeCTBEHHbIE U JINYHbIE HEVMMYLLECTBEH-
Hble npa.a [1].

B NpaxxgaHckom Kofekce KBebeka CyLLecTBYIOT CXOXUe
npaBOBble HOPMbI, HO 3apybeXKHblli 3aKkoHoAaTeNb NPONU-
CbIBaeT NX HECKONIbKO MHaue. MIHTepecHo, uto 'K KBebeka
HauMHaeTcA CO CTaTbW, NO CYTW, perynupyowen npaso-
CMNOCO6HOCTb YenoBeka 6e3 OTHeCEeHUA TOro K Kakon-nnm6o
KaTeropumn ¢pusmndecknx nuu: «Kaxkgbiii yenosek obnagaet
NpPaBOCYOBbEKTHOCTbIO (B MEPBOUCTOYHMKE OMNpeaeneHo
Kak juridicial personality) n nmonHocTblo Bnageetr Bcemu
rpaxgaHCcKMmu npasamm» [2].

CofepaHue npaBocnocobHocTn yenoBeka B MK Kee-
6eka B ob6LlleM BMAe OMNnMCcaHO B HECKONbKUX CTaTbAax Pas-
[lena nepeoro: CTaTbA 2 yCTaHaBNMBAET CTaTyC YesioBeKa
Kak HacneflHMKa u Hacnegogfatens (patrimony), ctatba 3
NPONMCbIBAET INYHbIE NpaBa Ye/IOBEKA, TakMe KaK NpaBo

Cepusa: JkoHomuKa u llpaso N°1 aHeape 2023 2.
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Ha XM3Hb, Ha 3aLNTY OT HACUAMA U INYHYIO HEMPUKOCHO-
BEHHOCTb, Y MPaBO Ha yBaXKeHUe NMeHW, penyTaLumn 1 coo-
CTBEHHOCTU, M HEOoTUYyXAaemocTb 3Tux npas [2]. Kpome
TOro, MpaaaHCKUIN KOAEKC MPOBMHLMUMN OTAENbHO 3alun-
WaeT npaBa feTel, yBaxkeHe penyTauum n co6CcTBeHHO-
CTW, a TakXKe 3aTparvmBaeT OTHOLUEeHUA KacaTenbHo obpa-
WweHuA ¢ Tenom ymepluero. Mpu 3Tom Takoro nogpo6Horo
ONUCaHWA cofep)kaHnA NPaBOCNOCOOHOCTM, Kakoe faHo
B poccuinickom kopauouumpoBaHHoM akTe, B K KBebeka
HeT. BmecTe ¢ TemM, MOXXHO OTMETUTb BblpParKEHHYI0 COLU-
anbHYyl0 HaMpPaBNeHHOCTb W3MIOXKEHHbIX B JaHHOM 3apy-
6eXXHOM MCTOYHVKE NMpaBa NPaBOBbIX HOPM.

[leecnocobHOCTb GU3NUYECKUX TNLL B POCCUIACKOM Fpa-
[lAaHCKOM 3aKoHopfaTeNnbCcTBe onpegeneHa B cT. 21 MK PO.
Mpwn 3TOM, B OTNIMYME OT NPABOCMOCOBHOCTU, Aeecnocob-
HOCTb KakK CMOCOGHOCTb CBOUMMW AENCTBUAMU Npuobpe-
TaTb W OCYLLEeCTBAATb FpaXAaHCKMe npaea, co3fasBaTtb AnA
cebA rpakgaHckmne 06A3aHHOCTU U UCMOJTHATL WX Mo 06-
Lemy nNpaBusly BO3HUKaeT C MOMEHTa JOCTUXKEHMNA COBep-
weHHonetna, T.e. 18 net [1]. NpegycmaTpuBaeTca Takxe,
yto A0 18 NET YeNnoBEK MOXKET OblTb MPU3HAH MOJIHOCTHIO
eecnocobHbIM Npu BCTynieHun B 6pak. OTaenbHO Bbige-
NfeTca [eecrnocobHOCTb ManosieTHUX N [eecnocobHOCTb
HecoBepLleHHoNneTHUX oT 14 go 18 ner.

B MpaxkpaHckom Koaekce KBebeka noHATUe geecno-
COBHOCTU, KaK M NPABOCMOCOBHOCTU, TaKXKe pacnu-
CaHO B HECKOMbKMX CTaTbAX C 4 no 9-1o0:

Kaxpgbli yenoBek MMeeT MNpPaBO OCYLIECTBAATbL
CBOM rpakgaHCKue npasa, a B onpefenéHHblX 3a-
KOHOM CJlyyasix — yepe3 NpeacTaBUTENbCTBO UK
nomolub [2];

- Kaxabln yenoBek ocyLlecTBAAET CBOW rpakaaH-
CKue npaBa Moj VMeHeM, JaHHbIM eMy U NPOMnuncaH-
HbIM B aKTe O poXxgeHun [2];

- Kaxabiii 0653aH Nonb30BaTbCA CBOUMMU FpakaaH-
CKAMW NpaBaMy B COOTBETCTBUM C TpeboBaHUAMM
JobpocoBecTHOCTY [2];

- Hukakoe npaBo He MOXeT 6biTb UCMONb30BAHO
C Uenblo NPUYNHNTL Bped ApYromMy Wan UCNosb3o-
BaTbCsl B YPE3MEPHOM N HEOOOCHOBAHHOM pa3me-
pe, TeM caMbiM Hapyllas MOfoXeHMA O Jo6poco-
BECTHOCTM (3anpeT WwunKaHbl) [2];

- YenoBeK MOXET OTKa3aTbCA OT CBOMX MPaB TOJIbKO
B TON Mepe, B KaKoW 3TO AOMycKaeTcA o6LecTBeH-
HbIM MopAgKom [2];

- OTcTynneHua OT ycTaHoBrieHHoro Kopekcom no-
pAfKa B OCYLLECTBAEHUN FpaxAaHCKWX NpasB Ao-
NycTMMbl TONIbKO B Cilyyae, Korga Heob6Xogmmo nx
LOMOJIHEHNE UM YTOUYHEHNME, HO HU B KOEM Cilyyae
OTCTYMNJIeHUs He JOMKHbI OblTb HanpaBeHbl NPOTUB
obLecTBeHHOro nopsaka [2].

Kpome TOro, B Pasgene uyetBéptom, [MmaBe nepson,
MNoppasgene sTopom (Division Il) MoXHO oTmMeTuTb, UTo K

Cepusa: dkoHomuKa u lpaso N°1 aHeaps 2023 2.

Keebeka Takxe BblgenseT nonHyto (Majority) u HenosHyto
(Minority) neecnocobHocTb. Tak Xe, Kak u K PO, Bo3pact
HacTynneHua nosiHon geecnocobHocTn B K KBebeka, co-
rnacHo ct. 153, cBA3aH ¢ gocTuxkeHuem nuuom 18 ner. MNMpwu
3TOM cyLecTByeT 0c0b60e COCTOsHME NNLLA, KOTOPOE MOXKeT
6bITb OTHECEHO K CpefiHeEMY MeXJy MOSIHOW 1 HEMONHOMN
[,eecnocobHOCTbI0O U KOTOpoe MOXeT OblTb JOCTUFHYTO
NyTéM OCyLIeCTBNIEHUA NPOCTON 3MaHCUMaunn B COOTBET-
CTBUM C 3aKoHopaTenbcTBOM KBebeka, HO 06 3TOM peub
NOMAET nosxe.

Taknm 06pa3om, CpaBHUBAA MeXIY COOO0M NONOXKEHNA
K PO 1 MK KBebeka, MOXKHO NPUNTY K CNefyoLW MM BbIBO-
nam:
1. Poccnncknn lMpaxkgaHCKUI Kogekc [aéT KpaTkoe,
HO McyepnbiBaloLlee onpefenieHne NpPaBoCcnocob-
HOCTW N f,eecnocobHOCTU U UX cofepKaHne B OQHOMN
WM HECKOJNIbKUX CTaTbAX. YKa3aHuA Ha gobpoco-
BECTHOCTb YYaCTHMKOB TpaKAaHCKNX MPaBOOTHO-
WEHW, HA 3anpeLleHne WINKaHbl U T.4. U3N0XEeHbl
B cT. 1 TK PO «OcHOBHble Hauana rpakgaHcKoro
3aKOHOJATeNbCTBaA», YTO MO3BOJSIAET FOBOPUTb O CU-
CTEMHOCTM 1 YNOPALOUYEHHOCTM B NOCTPOEHUN HOP-
MATMBHO-NMPABOBOro aKTa.

MpaxpaHCKN Kopekc Keebeka oTnMyaeTca Tem, YTo OH
He BblgenaeT Tak YéTko, Kak 'K P®, noHATNA npaBocnocob-
HOCTW NN feecnocobHOCTM, O4HAKO YKa3blBaeT Ha UX CO-
LeprKaHune 1 BKJIIOUAeT B MOHATUNE 1eecnocobHOCTH, B TOM
uncne, TpeboBaHVe K N1Lam 4O6POCOBECTHO NOJb30BaThb-
CA CBOMMM MpaBaMu U 3anpeT WunKaHbl. K ToMy Xe, uHTe-
peceH TOoT ¢akT, uto K KBebeka HauMHaeTcs co cTaten,
onpeaensAlwWwmnx MOHATME U OPUANYECKOE COAepKaHue
NpPaBOCNOCOOHOCTN YenoBeKa (B AanbHerwem — nuua)
N BKJIIOYAET TaKXKe YKa3aHue Ha JInYHble HeoTuyKaemble
npaBa 4YenoBeka, Ha npaBa peb6&HKa, Ha NpaBO Ha YBa-
eHne coBCTBEHHOCTU M penyTauum 1 Ha NpPaBo Ha Ao-
CTOMHOe obpalleHre C TeJIoM MOC/e CMEPTU, UTO, C TOUKU
3peHUA PUANYECKON TEXHUKM, MO3BOJIAET CYyANTb O APKO
BbIPaXEHHOM TYMaHMNCTMYECKOM Hauyane B rpagaHCKux
NPaBOOTHOLIEHNMAX B MPAaBOBOM NpPOCTpaHcTBe KBebeka.

BmecTe c TeMm, BbllIeN3NIOXKEHHOE He O3HayaeT OTCyT-
CTBMA WAN yManeHus 3aliuTbl npasB yenoseka B K PO.
Hanpotus, poccuincknin MK yctaHaBnmBaeT oTAeNbHO Cro-
cobbl 3alMTbl rpa)kAaHCKMX MpaB., a Takke B CT. 10 yeTKo
o603HauaeT npefenbl OCyLWeCTBEHNA FPaXAaHCKNX NPaB.

Takum 06pa3om, MOXKHO BblAeNTb IBa OCHOBHbIX pas-
nMuna Mexay KBeOEeKCKUM 1 POCCUMCKUM TpaXaaHCKUM
KOZIeKCOM B perynvmpoBaHUM NOIOXKEHUIN KacaTenbHO npa-
BOCMOCOOHOCTY 1 AeecnocobHoCTH:

1. bonee yétkana CTPYKTYpPMPOBAHHOCTb, yNOpAJOYeH-

HOCTb U CMCTEMHOCTb HopM K PO no cpaBHeHuto
c MK KBebeka;
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2. bonee uyéTkoe yKasaHVe Ha COLUMANbHYIO OpUeH-
TUPOBAHHOCTb MPABOBbIX HOPM, U3TOKEHHBIX B [K
KBebeka.

OcobeHHOCT NOAOXKeH I 0
00bYIBAEHN HeCcoBepLIeHHOAETHero
NOAHOCTbLIO AeecnocobHbIM
(3mMaHCNMpoBaHHLIM) B Poccunn

N 8 KBebeke

NHCTUTYT amaHcunauumn (Mnu obbsABNeHMsA HecoBep-
LUEeHHOMNETHErO NOJIHOCTbIO 1eeCnoCoBHbIM) B POCCUACKOM
rpakfaHCKOM MpaBe Mo CBOeMY I0pUANYECKOMY COfepXa-
HUIO CXOX C AHANOTMYHBIM B FpakAaHCKom npaBe Keebe-
Ka, 0OfHaKo, MeXay HAMMN eCTb HEKOTOpPble 3HAUNTeSIbHbIe
pasnuuus.

Kak ye paHee 0TMeyanocb, NosHasA feecnocobHOCTb,
B cooTBeTCTBMU C [K PO, MoXeT 6bITb 06peTeHa go 18 net
B HECKOJNIbKMX CIyyYasx:

- DMaHCcUnaums nuua, gocturwiero 16 net n 3aHUMalo-
werocs npeanpuHUMaTENIbCKON OeATeNIbHOCTblo, NM60o
paboTalllero no TpyaoBOMYy LOFOBOpY, C COrfacua po-
auntenen (ct. 27 TK PO) [1] — no pelueHnio opraHa onekun
1 noneuntenbCTBa, 6e3 cornacua — no peweHuio cyga [11;

- BctynneHwue B 6pak nuua, gocturwero 6payHoro Bos-
pacTa [1] (no obuwemy npaBuny — 16 fieT, HO B Cyb6beKTax
P® 6pauHbiii BO3pacT MOXEeT CHUXaTbcs Ao 14 netT — Ha-
npumep, B PoctoBckoi obnactn’) (ct. 21 K P®) — no pe-
LUEHMIO COOTBETCTBYIOLMX OPraHOB MeCTHOro caMoynpas-
NeHuA, paspeLLmBLInX bpadyoLmMca BCTYNUTb B Hpak.

K KBebeka B [Mogpasgene TpeTbeM HECKOSIbKO MHaue
OMWUCbIBAaeT OCHOBaHMA ANA 3MaHCMNauuM nuua, He Jo-
cTurwero Bo3pacrta 18 net:
1. DmaHcunauunen Kogekc cumtaeT Kak BCTynjeHue
nvua B 6pakK, Tak 1 Npr3HaHMeE ero feecrnocobHbIM
Nno peLleHunto Cyaa;

2. OcHOBaHMA pNsa 3MaHCUNAUUKM  HeCOBEpPLUEHHO-
NneTHero MoryT ObiTb MHble, YeM nponucaHbl B K
Ksebeka, ecnu cygom OyaeT npu3HaHoO, YTo y He-

COBEpLIEHHONETHEro,  MOJAIoLEro  3asABfieHue
06 3MaHcMNaumm, ecTb Ha TO YBaXkuUTeNbHas Npu4n-
Ha;

3. TK KBebeka BblgenseT ABa B/fa dMaHCUNaLUn: Npo-
CTYIO 11 NOJIHYIO.

MNpocTada asmaHCcMNauuAa BO3MOXHa MO 3aABJIEHNIO Tblo-
Topa (noneunTensa B POCCMACKOM NpaBe) WM CaMoro He-

' CMm. 3aKkoH PocToBckor obnactv ot 12.05.1996 . Ne 18-3C «O6 ycnoumax
v nopafke pernctpaunu bpaka HecoBeplUEHHONETHUX rpaxjaH B PocTos-
cKol obnactu» // TazeTta «Hauwe Bpems». 11.08.1998.
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coBepLleHHoNeTHero. B nepsom cnyuae nogaértca gekna-
pauma Ha UMA rocyfapCTBEHHOro noneynTena (Kypatopa)
nocsie MOJyYeHUss COrNacus MoOMevynTesIbCKOro COBETa.
C MOMeHTa noanucaHna geknapaunm HecoBepLleHHoNeT-
HUM CYMTAETCA SMaHCUNUPOBAHHBIM MO NMPOCTON 3MaHCU-
nauun [2].

Bropow cnyyaln otnnyaeTca oT NepBoOro Tem, Y4To Npo-
CTYI0 3MaHCUMaLUUI0 OCYLeCcTBAAET CyA MO 3asAB/IEHUIO
TblOTOpa Mocne Mony4YeHUsa pekoMeHAauuu rnoneuntenb-
CKOro coBera.

lNpocTad smaHcMnNauma He O3HayaeT, YTO HeCoBepLLEH-
HONeTHMIN obpeTaeT MOJIHYID AEeecrnoco6HOCTb — Ha 3TO
yKa3biBaeT cT. 170 'K KBebeka. OHa nuwb 03HayaeT, uTo
HecoBepLlUEHHONETHNI 0CBOBOXJaeTCA U3-Noj OneKkun po-
OVTenen, MOXeT CaMOCTOATeNIbHO BbiGMpaTb CBOE MeCcTo
XUTENbCTBa M OCBOOOXKAAETCA OT HEeoOXoAMMOCTU 6biTh
npeAcTaBNeHHbIM NMPU OCYLLEeCTBIEHNN CBOWX rpaXAaaH-
CKMX MpaB. HecoBepLIEHHONETHMI MOXET coBepLIaTb 6e3
cornacua TbloTopa cAenkn, cooTeetcTeyowme ct. 172 TK
Keebeka. Te cienku, KOTOpble BbIXOAAT 3@ PAMKU «MPOCTO-
ro ynpasneHusa» UMyLLEeCTBOM, T.e. MpeanonaraiT 3Hauu-
TeNnbHOe COKpalleHne MMyLlecTBa OrnekaeMoro unun BCTy-
nyieHne B KOHTPaKTHble 06sA3aTeNbCTBa CPOKOM bonee uem
Ha 3 rofa, no-npexHemy noanexar obAsaTeslbHOMY Ofi0-
6peHuto TbIOTOPOM, cornacHo cT. 173. Caenku, cBA3aHHble
C OTUYXAEHMEeM HeaBMXMMOro MMyLlecTBa, B T.Y. nped-
NPUATUNA, @ TaKXKe 3aiMbl Ha 3HAYNTENbHYI0 CyMMY, NOoAe-
XaT KBanMoULUMPOBAHHOMY NOATBEPXKAEHUIO B Cyae6HOM
nopsagke no 3aAB/eHMWIo TbloTopa.

Ecnn Takoro KBanmouuUMpOBaHHOIO MOATBEPXKAEHUSA
HeT, caenka, TeM He MeHee, MOXeT CUMTaTbCA AeNCTBU-
TenbHOW, Kak rnacut cT. 174 T'K KBebeka, ecnu onekaembin
He HeCET cepbé3HblX YObITKOB U3-3a NPUOOPETEHHDIX B pe-
3ynbTaTe eé coBeplueHna 06A3aTenbCTB.

lMonHaa amaHcMnauwnsa, B COOTBETCTBUM CO CT. 175, BO3-
MOXHA B CJlyyae BCTyMieHus B 6pak U B 0COObIX Ciiyyasx
Nno 3asABfIEHUI0 HeCOBepLUEHHONEeTHero, ecin ecTb YyBa-
XutenbHaa npuurHa. MNocnegHee o6sA3aTeflbHO OCYyLECT-
BnsAeTca B cyfebHOM mopsagke: B Cyh Bbi3blBaeTcs Nuuo,
MMeloLlee poanTenbCcKme Npaea, TbloTop UM nobdoe Nnuo,
onekawllee HeCcoBepLIeHHOIeTHEro, ANA 4ayn CBOUX pe-
KOMEHAAUNN, a TakKe MonevynTenbCKUiA COBET, ec/in 3TO
BO3MOXHO. B Takom cniyyae cyf paccmaTpurBaeT 4eno 1 Bbl-
HOCUT pelleHne Nnbo o6 yaoBneTBOpeHUn TpeboBaHWIA
HeCcoBepLIEHHONeTHEro — 1 Tor4a Mo OTHOLLEHMWIO K HeMy
NpUMeHATCA nonoxeHusa cT. 176 TK Kebeka, cornacHo
KOTOPbIM OH MPU3HAETCA MOMHOCTbIO AEeecnoCoOHbIM,—
nnbo o6 oTKase.

I'Ipouenypa NPU3HaHNA HecoBepLUEeHHOJIETHENO SMaH-
cMnnpoBaHHbIM B Poccum noutyn aHanorvyHa Bbilweuns-

Cepusa: JkoHomuKa u llpaso N°1 aHeape 2023 2.
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No)KeHHon: B [paxgaHCKoOM npoueccyanbHOM Kogekce
PO ctatbn 287-289 perynvpyloT NONOXeHUA, CBA3aHHble
C npoueccyanbHbIMU acrnekTamy >SMaHCUnaumm Heco-
BepLIeHHONEeTHero: 3aABneHne Nogaérca B cyf No MecTy
XUTeNbCTBa, NPM 3TOM corflacue poautenen (pogutens),
noneuymTena WAM YCbIHOBUTENEN MOXKeT OTCYTCTBOBaTb.
3anaBneHne paccmatpuBaeTca B cyfebHoM nopamke, npwu
3TOM Ha 3acefjaH1UM NPUCYTCTBYIOT CaM HeCOBepLUEHHONET-
HWUI, ero poguTenu (pognTenb), NoneunTenb UIN YCbIHO-
BUTENN, NpeAcTaBUTeNlb OpraHa onekn 1 noneynTenbCTea
1 npokypop [3].

WTak, OCHOBHble pasnnuma Mexpy >MaHcunaumen
B Keebeke n B Poccun coctoAT B cnepytoutem:

1. B Keebeke smaHcunauua nogpaspgenserca Ha ABa
BMAa — NPOCTYIO 1 NonHyto. B Poccnn amaHcmnauna
MOXeT ObITb NMpPon3BeAeHa Ha OCHOBaHWUK TOro, YTO
HecoBepLUeHHONETHUI ocyLecTBnaeT odmLmanbHO
npeanpuHMMaTeNbCKyl0 UM TPYQOBYO AeATenb-
HOCTb;

2. B kaTteropuio amaHcMnauumn KeebeKCKnin 3aKkoHoaa-
TeNlb OTHOCUT TaKXe BCTynneHue B 6pak. B Poccum
BCTYMNJieHne B 6pak OTHOCUTCA K OTAeNIbHbIM OCHO-
BaHUAM, NO KOTOPbIM HECOBEPLLUEHHONETHUI 0bpe-
TaeT NOJIHYI0 [eecnoco6HOCTb;

3. lNony4yeHune cornacua TbloTopa (NoneumTens) AnA
OCYLeCTBNEHNA NPOCTON 3MaHcunauun B Keebe-
Ke obAsatenbHo. B Poccnn ana obpeteHna nonHom
[eecnocobHOCTN cornacue 3aKOHHbIX MpeacTaBUTe-
Nen MOXeT OTCYTCTBOBATb;

4. SmaHcunauma B KBebeke MOXeT ObITb OCyLLecTBAe-
Ha Kak B agMUHMUCTPATUBHOM nopsaake (Yepes no-
neunTenbCcKuii COBET), Tak 1 B cygebHom. B Poccun
3MaHcMnauma ocyulecTsnaeTca B nopagke ocoboro
Cy[ONpOnN3BOACTBA, B COOTBETCTBMU CO CT. 262 TIK
PO.

5. B KBebeke npocTtaa samaHcMnauma nogpasymeBaeTt
NVIIb HEKOTOpOe pacluMpeHre AeecnoCcobHOCTH
HeCcoBepLUEHHOJNIETHErO, HO He ObpeTeHUe M Mos-
HOW feecnocobHocTW. B Poccum He cylecTByeT no-
JO6HOro nopsagka sMaHcUnauun: nNpeanonaraeTcs,
UTO HecoBeplUeHHONEeTHNI obpeTaeT npaBga, yCTa-
HOBJIEHHbIE TPa)KAAHCKUM  3aKOHOAATE/IbCTBOM,
B MOJSIHOM OObEME, M 3aKOHHbIN NpeAcTaBUTENDb
3MaHCUNUPOBAHHOIO HecoBepLUEHHONETHero
0cBO6OXKAAETCA B 3TOM CBA3U OT CBOMX NpaB 1 0b6a-
3aHHOCTEN.

OcobeHHOCTV ODObSIBAEHWS TPaXKA3HWHAE
0e3B8eCTHO OTCYTCTBYIOLM N yMepLIM
B Poccun n B KBebeke

Mpu3HaHue rpakaaHnHa 6e3BeCTHO OTCYTCTBYIOLWMM
perynupyeTtca nonoxeHuamu ctaten 42-44 K PO.

Cepusa: dkoHomuKa u lpaso N°1 aHeaps 2023 2.

Tak, 6€3BeCTHO OTCYTCTBYIOLLVM rPaXAaHNH MOXET 6bITb
Npri3HaH MO 3aABMIEHNIO 3AMHTEPECOBAHHbLIX UL, eCnn
Mo MeCTy ero XKWUTeNbCTBa B TEYEHNe roaa HeT Hpopmauum
0 MecTe ero npebbiBaHMA. B Takom cnyuyae opraHom oneku
1 rnoneuymnTesibCTBa HazHavaeTCs AOBEPUTENbHbIN ynpaBns-
IOLLMI UMYLLLEECTBOM 6E3BECTHO OTCYTCTBYIOLLErO, U U3 3TOFO
MMYLLECTBA BbIMIAUYMBAETCA COfepPXKaHMe TeM rpaxaHam,
KOTOpbIX 6e3BeCcTHO OTCYTCTBYIOWMI 06A3aH copepaTb,
M norawaeTcsa MHasA 3afo/MKeHHOCTb. A Mpu ABKe 6e3BecT-
HO OTCYTCTBYIOLLErO UNIN BbIABNEHUW MECTA €r0 NOCNeAHEro
npe6biBaHWSA peLLeHne Cyaa O NPU3HAHKM rpaXaaHWHa 6e3-
BECTHO OTCYTCTBYIOLYMM OTMEHSAETCA, BCe 3a 3TUM OTMe-
HAETCS 1 [OBEPUTESIbHOE YMNPaB/iIEHNE ero MMYLLEeCTBOM'.

Mopagok Npu3HaHWA rpakaaHMHa 6e3BecTHO OTCyT-
cTByOWUM — cyfebHbIN, B nopaake ocoboro nponssog-
CTBa, Ha OCHOBAHUN cT. 262 MK PO.

lpaxpgaHcknin Kopekc Keebeka nHauve perynupyeT no-
NOXEHWA, CBA3AHHbIE C MPU3HAHWEM rpaxAaHuHa 6e3-
BECTHO OTCYTCTBYIOLMM.

Tak, cT. 84 TK KBebeka rnacut: «OTCyTCTBYIOLWMM NPU3Ha-
éTcs uenoBek, NpoxuBaowmin B KBebeke, KOTopblin nepe-
CTan NOABNATLCA Ha TEPPUTOPUN NPOBUHLMK, NepecTan Co-
obuiatb o cebe cBeAEHUA, 1 O KOTOPOM HEN3BECTHO, KUB NN
OH no-npexHemy» [2]. Ct. 85 yctaHaBnmMBaeT, YTO OTCYTCTBY-
IOLLUIA NPeAnonaraeTca XnBbiM B TeYEHWE 7 fIET, U B TeUeHNe
3TOro CpoKa NoneuynTeNbCKMM COBETOM Ha3HayaeTcsa foBe-
PUTENbHBIA YNPaBAAIOWNA MMYLLECTBOM OTCYTCTBYIOLLErO.
Mpwy 3TOM TbIOTOPOM OTCYTCTBYIOLLETO MOXET ObITb Ha3Have-
HO Ntoboe 3auHTepeCcoBaHHOE NIMLO: KaK roCyapCTBEHHbI
noreynTesb, Tak N KpeauTop, cornacHo ct. 87 K Keebeka.

NHTepecHo, uto TK KBebeka npepycmaTpuBaer BO3-
MOXHOCTb NpeKpalLLeHna pexkuma cobcTBeHHOCTM B bpake
UIN B FTPa)KgaHCKOM coto3e ¢ 6e3BeCTHO OTCYTCTBYIOLWNM
Mo McTeyeHnn rofga C MOMEHTa ero 06bABEHNA TakOBbIM
B cynebHom nopsake (cT. 89 MK KBebeka). B Takom cnyyae
cyabba nmyulectBa 6e3BeCTHO OTCYTCTBYIOLLErO peLlaeTca
Nno yCMOTPEHUIO cyaa.

MpusHaHve rpaxjaHnHa ymeplumm, B COOTBETCTBUM
co ctatbamu 45-46 K PO, ocywecTBnaetca no obuiemy
npasuny No UCTeYeHUU 5 fieT ¢ MOMEeHTa MonyyYeHunsa no-
CllefiHNX CBEAEHWIN O MecTe ero npebbiBaHWA B MecTe ero
xutenbctea. OgHako, K PO npepycmatprBaeT BO3MOX-
HOCTb COKpaLleHnA AaHHOMO CPOKa B Cnefyomnx cnyyanx:

Mpy nponaxe rpaxgaHuHa Npu o6CTOATENbCTBAX,
YyrpoXxaslwmnx CMepTbio WM JaloWwuX OCHOBaHue
npeanonaratb ero rmbenb oT onpenenéHHOro He-
CYaCTHOrO CJ/lyyasa — B TeYeHue Wwectu mecaues [1];

'TpakpaHckmi kofekc Poccuiickor Qepepaumm (Yacts nepsas) o1 30.11.1994
Ne 51-03 // C3 PD. 05.12.1994. Ne 32. C1. 3301.

149




MPABO

Mpy nponaxke BOEHHOCY>KALLEro UM MHOFO Fpax-
[JaHVHa B CBA3U C BOEHHbIMUW AENCTBUAMN — HE pa-
Hee YeM Mo UCTeYeHNN ABYX JIET C MOMEHTa OKOHYa-
HWNA BOEHHbIX aencTteum [1].

Cratba 92 TK KBebeka ycTaHaBnvBaeT, YTo rpaaHuH
MOXeT ObITb 06BABNEH YMEPLUMM MO NCTeYEHNN paHee yro-
MAHYTOrO CEMUNETHENO CPOKa OTCYTCTBUA. 3aABIIEHNE MOXET
6bITb NOJAHO NOOLIM 3aMHTEPECOBAHHBIM JINLOM, BK/OYas
rocygapcTBeHHoOro noneuntena n MnHncTpa goxogos [2].

Mpwv 3TOM MHTEpeCHO, UTo CT. 93 3aKpenndAeT Te cBege-
HWA, KOTOpble JOMXHbI ObITb OTPaXkeHbl B pelleHnn Cyaa
O MPU3HaAHWUW Fpa)KAaHMHa ymepwinM. B Hux Bxogat: nmsa
1 non npepnosiaraéMoro ymepLiero yesioBeka; ecim ms-
BECTHO, MeCTO M [aTa ero poxAeHus; ecin NPUMeHNUMO,
6paK UM rpaXxgaHCKUIA CO03; MA CYNPYra; a Tak»ke MMeHa
ero uau ee oTua N maTepu; ero UM ee nocsiiegHee MecTo
XUTeNnbCTBa; AaTta, BpeMa 1 Mecto cmepTn [2].

Mpu 31OM, B oTnmumne ot K PO, cpok ana npmsHaHuA
6e3BeCTHO OTCYTCTBYIOLWEro rpakaaHnHa ymepwum B MK
KBebeka He ABNAeTCA CTPOrMm: CT. 94 Mo3BosseT, npwu
BO3MOXHOCTW, cAenaTb NpeanosioxXeHna o CMepTn Yeno-
BeKa B KOHKPETHYI0 faTy U3 MMeLNXCA 06CTOATENbCTB,
06bABUTL rpakjaHVHa YMepLUUM paHee Yyem Mo ncTeye-
HUM Cemun NeT ¢ MOMeHTa ero ucyesHoseHus. Ml B faHHoOMm
Cnyyae OTCYTCTBYeT OorpaHMyeHune B Kakon-nnbo cpok and
06bABNEHNA rPpaXkAaHNHA YMEPLUMM: Cy[ MPUHMMAET AaH-
Hoe pelleHne Mo CBOeMy YCMOTPEHMUIO.

Kak B PO, Tak 1 B KBebeKe, N0 OTHOLLEHWIO K FpaXkaaHu-
HY, OOBABNEHHOMY YMEPLUVM, 1 K €ro NMYLLeCTBY, NprMe-
HAKTCA Te Xe NPaBOBble HOPMbI, YTO U K rpaKAaHuHY, YbA
CMepTb OCTOBEPHO NOATBEPXKAEHA.

MocnencTsna ABKM ymepluero rpaxkgaHuHa Kak B [K PO,
Tak 1 B K KBebeka cxoxun gpyr c Apyrom, kak, Hanpumep,
B OTMEHe COOTBeTCTBYoLero cyaebHoro akTa. Ho npucyT-
CTBYIOT HEKOTOPbIe 0COBEHHOCTM.

Tak, B COOTBETCTBUN CO CT. 46 K PD rpaxxgaHuH, o6bAaB-
NEeHHbI yMePLUMM, IMeeT NPaBo BOCTPebOoBaTb CBOE NMyLLe-
CTBO OT JIML, K KOTOPbIM OHO NepeLuio no 6e3Bo3me3fHbIM
caenkam (Kpome HEKOTOpPbIX UCKITIOUYEHNI), a TaKk»Ke Nno BO3-
Me3[HbIM, ec/in 6yAeT AoKa3aHo, YTO Te ML 3Ha/W, YTO rpaX-
[aHWH, 06bABNEHHBIV yMepLUMM, Ha caMoM aene xuB [1].

'K KBebeKa e ycTaHaB/IMBAET, YTO rpaXAaHuH, 00bsAB-
NEHHbBIN YMepLUMM, HO ABMBLUNIACA B KBeOEK XUBbIM, JOI-
XeH 06paTnUTbCA B Cy C 3aABieHMeM 06 OTMeHe JaHHOro
peweHns. OH BOCCTaHaB/MBaET CBOE NpaBO COOCTBEHHO-
CTU Ha COXpaHMBLUEeCAa UMYLLECTBO B COOTBETCTBMM C MO-
NIOXKEHUAMM, N3NOXKEHHbIMN B O653aTeNbCTBEHHON KHUre
Keebeka, Npy 3TOM OH KOMMeEHCUpyeT pacxofbl Tex nuu,
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K KOTOPbIM €ro MMyLecTBO MepeLsio Ha 3aKOHHbIX OCHO-
BaHuAX [2].

Mpu 3TOM MHTEPECHO TaKXe, YTO HacnegHWKWU, nony-
YMBLUME NMYLLECTBO OOBABNEHHOrO YMEpPLUUM rpaxaaHu-
Ha, NPOAOMKAIOT BlafleTb MM M NoslyyaTb C HEro AOXOo4bl
W NPOAYKTbI 4O TeX MOp, NOKa BEPHYBLUNACA COBCTBEHHMK
He noTpebyeT BOCCTAHOBNEHUA CBOEro MpaBa COOCTBEH-
HOCTW, B cooTBeTCTBUM co cT. 101 K KBebeka'.

Taknm 06pa3om, MOXKHO CAeNaTb CNeRYOLNE BbIBOAbI:

1. B TK KBebeka ycTaHOBMEH efVHbIN CPOK, B TeYeHne
KOTOPOro rpaxAaHuH cunTaetcs 6e3 BeCTU npomnas-
UMM, 1 MO UCTEYEHUN KOTOPOro 0ObABNAETCA yMep-
WM, @ UMeHHO cemMb neT. B TK PO B 3aBucumoctun
OT 06CTOATENBLCTB U CTaTyca rpa)aaHrnHa ycTaHaBnu-
BAlOTCA pa3nnyHble CPOKU. Tak, na o6bABNEHNA NPo-
MaBLUUM JOSIKEH NPONTN rog C MOMEHTa NOoJTyYeHUn
nocnefHnx CBeeHn C MecTa ero XuTesbCTBa O Me-
CTe ero npebbiBaHUsA; ANA 00bABNEHUS YMEPLLUMM —
NATb JIET, MO0 WeCTb MECALIEB B YTPOXKAIOLLMX KU3HM
obcToATenbCTBax, MM60 ABa roga C MOMEHTa OKOHYa-
HUA BOEHHbIX OENCTBUI, €CNU rparkgaHUH nponan
B CBA3Y C BOEHHbIMU JeCTBUAMU;

2. Cpok B K PO — ctporo ¢brKcrMpoBaHHbIN, Torga Kak
B K KBebeka rpakgaHuH MoxeT ObiTb 06bsBNEH
yMepLMM U A0 UCTEYEHUA CPOKa B CeMb NeT npwu
HannumMmn o6CTOATENbCTB, NO3BONAOLWNX NPEeANOosIo-
XKUTb CMepPTb B KOHKPETHYIO AaTy;

3. Tak e, Kak 1 B Poccuu, B KBebeke HasHauaeTcs fo-
BEPUTENbHBIN YNPaBAALWUA MMyLlecTBoM 6e3 Be-
CTV NPONaBLIero rpaXkaaHuHa;

4. B KBebeke rpaxfaHuH, paHee 06bABNEHHbIN yMep-
WM, HO BEPHYBLUUINCA KUBbIM, BNpaBe notpebo-
BaTb BO3BpaALLEHUA CBOEro MMYLLECTBa BHe 3aBUCH-
MOCTW OT OCHOBaHW ero nNpuobpeTeHna Apyrumu
nvuamm — B JaHHOM Clyyae MpUMEHAITCA MOoJo-
MKEeHWA, CBA3aHHbIe C PecTUTYUMel B rpaKaaHCKOM
3akoHopaTenbcTBe KBebeka. OfgHako B criyyae fo-
6pPOCOBECTHOrO NPMOGPETEHMA UMYLLECTBA OOBAB-
NEHHOTO YMEPLUNM Fpa)kAaHrHa NocnefHun obasax
BO3MeCTUTb [06poCcoBecTHOMY MpuobpeTaTento
pacxofgbl B CBA3M C 3TUM. B Poccum xe umyuiectso
MOXeT ObITb BO3BpalLeHO BepHYBLUEMYCA Fpakaa-
HUHY.

3aKkAlHeHne

B HacTosAweln paboTe 6bUIM NPOaHaNM3MPOBaHbl NNLb
HEeKOTOpble MOJIOKEHUS, CBA3aHHbIE C MPaBOBbIM CTaTy-

! Code civil du Québec (Civil code of Québec, CCQ-1991) (updated to June
14,2020) // Québec Official Publisher.— December 18, 1991. [Electronic text]
URL:  http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991  (Accessed
on 29.11.2020)
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com pU3MUeCKMX UL B FPaXkgaHCKOM 3aKOHOZATesbCTBE
Poccumn 1 kaHapcko npoBuHUun KBebek — npaBocy6b-
€KTHOCTb PpU3NYECKIMX NN, OCOOEHHOCTN OOBABNIEHUSA He-
COBEPLUEHHOMETHUX MNONIHOCTbIO AeecnocobHbIMK (3MaH-
cMnaummn) u  0CcobeHHOCTM OODBABNEHUS TpPakAaHUHA
6e3BeCTHO OTCYTCTBYIOWUM U ymeplwum. OfHaKko, yxe
OCHOBbIBasACb Ha pe3ynbTaTax Npou3BefEHHOrO aHanu3a
Ha OCHOBE KOMMapaTUBMCTCKOrO METOAA, MOXKHO clieNaTb
HeKoTopble onpefefiéHHble BbIBOAbI, B YaCTHOCTUW, Npea-
JIOXWUTb BHECTU N3MEHEHUS.

Bo-nepBbiX, MOXHO MNPefoCTaBUTb Ha YCMOTPEHUue
cyny NpUHATME pelleHna 06 OObBbABMEHUM TpaXAaHWHA
6e3BeCTHO OTCYTCTBYIOLMM UM YMEPLUUM PaHee YCTaHOB-
neHHoro K cpoka, npu 3ToM ¢ 0653aTeNbHON OroBOPKO,
4TO MaTepuansl fiena no3BonAT caenatb 060CHOBaHHOe
npeanonioXeHne 0 KOHKPETHOWM AaTe MCYe3HOBEHUA UK
CMepTU rpaxAaHuHa. ITO MO3BONUT CHU3UTb HarpysKy
Ha Cyfbl U MO3BOMT U36eXaTb NOTEPY BPEMEHU NS Ha-
CNleAHUKOB OOBSBIEHHOIO YMEPWNM U UMYLLECTBEHHDBIX
noTepb NPW Ha3HAYEHN [OBEPUTENTBHOTO YNPABAIOLENO
MMyLLeCTBOM 6€3BECTHO OTCYTCTBYIOLLErO rpaXaaHuHa.

Bo-BTOpbIX, MOXHO TakXe MpeasnioXKuTb, MO aHanormu
¢ MpaxpgaHcknm kopekcom KBebGeka, YCTaHOBUTb MPaBO
rpaxgaHuHa, paHee 0ObABNIEHHOTO YMEPLUNM, HO BEPHYB-
LIMMCA KMBbIM, BOCCTAHOBUTb B MOpAAKe ABYCTOPOHHEN
pecTuTyumnmn ero NpaBo cO6CTBEHHOCTM Ha UMYLLECTBO, Ne-
pepaHHoe No BO3Me3[HbIM CAeNKam He3aBUCMMO OT TOro,
3Hanm N1 ynpaBoMOYeHHbIe Ha TO N1Mua, NepejasLine nmy-
LLeCTBO AAHHOrO rpaAaHnHa, 0 TOM, YTO OH XXWB, NN HET.
DTO NO3BOMUT KaK 136exaTb AJiA TaKoro rpaxaaHnHa 3Ha-
YNTENbHbIX UMYLLIECTBEHHbIX MOTEPD, TaK 1 B 60JIbLIEN CTe-
NeHN 3alMUTUTb ero NpPaBo COOGCTBEHHOCTH, @ TaKXKe MHble
npaBa 1 3aKOHHble MHTEPEChHI, He MPOTUBOpPeYaLLne 3aKO-
HopaTenbcTBY Poccuinckon Oegepaunn.

MoTpebyeTca Takxe AOMOMNHUTENbHOE WUCCNefoBaHue
KacaTeflbHO  PUMHAHCOBO-3KOHOMUYECKON 0OBOCHOBAH-
HOCTW BbILWEN3IOXKEHHbIX BbIBOAOB U KacaTeNlbHO BO3-
MOXHOCTWN Hambonee rpaMOTHOrO BHECEHWUA WU3MEHEHWI
B CylecTBYOLWMe HOPMATMBHO-NpPaBoBble akTbl. OgHaKo,
JaHHbIe NPefnoXKeHnA MOTYT ObITb BECbMA NEPCMNEKTVBHbI
ANA ynyJdleHna NpaBoBOro peryampoBaHnsa rpaxaaHcKmx
npaBooTHoLeHn B Poccninckon Oepgepaymnn.
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