lMPABO

DOI 10.37882/2223-2974.2022.01.16

HEKOTOPbIE ACMEKTbI YT 0JI0BHO-MPABOBOW
SALLNTDHI NPAB HECOBEPLLUEHHOJIETHUX
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SOME ASPECTS OF THE CRIMINAL LAW
PROTECTION OF THE RIGHTS OF MINORS

I. Zhuravleva
K. Nikolayev

Summary. The article is devoted to the problem of protecting the
rights of minors within the framework of the application of criminal
and international law. The authors, having analyzed the norms
of international legislation and the Criminal Code of the Russian
Federation, identified a number of legislative gaps and offered their
vision of the problem and justifying its solution.
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OHON ©3 npobniem COBpPEMEHHON peanbHOCTM

CTann MWUrpaunoHHble npoueccol. Monutnueckas

N SKOHOMMYECKas HeCcTabunbHOCTb B pAfge CTpaH
BbIHY>KAA€eT OrPOMHbIe MacChl Nllofei nepemeLlaTbcs B 60-
nee cTabunbHble rocyfapcTBa. YuuTtbiBas, 4To Hanbonee
CTabuNbHble B SKOHOMMUYECKOM OTHOLUIEHWM CTPaHbl CTa-
paloTcA MaKCMMANbHO OFPaHU4YUTb MPUTOK MUTPAHTOB,
MHOTVie MHOCTPaHLbI NbITAOTCA Nepeceyb rpaHULy Hene-
ranbHbiM nyTem. Mpryem, Kak NpPaBuio, 3TV NyTU Janeko
He 6e3onacHbl. B Murpauuio, HapaBHe CoO B3POC/IbIMMN Nn-
Lamu, BOBJIEKaeTCA 3HaUMUTeNIbHOE KONIMYECTBO HECOBEP-
LIEeHHONETHMX, KOTOpble ABNATCA Hanbonee yA3BUMbIMMI
B 3TOW CUTyaumn. B cBA3M C 3TUM BO3HUKaET BOMpPOC, Me-
IOWMIA MeXayHapoAHOe 3HauyeHue, 06 YrosoBHO-MPaBoO-
BOI OXpaHe HEeCOBEPLIEHHONETHUX NPU OCYLECTBEHNN
MUTpaLnn.

Ha mexayHapogHOM YpOBHe mnpaBa HecoBepLlUeHHO-
NeTHUX MUTPaAHTOB 3aKPENATCA B PA3NIMYHbIX JOKYMEH-
Tax. BepxoBHbin Cyg P® npepnucbiBaeT npy paccmoTpe-
HUM YrONIOBHbIX A€M B OTHOLEHUN HECOBEPLUEHHONETHUX
HapAZy C YroNIoBHbIM 1 YrONOBHO-MpOLeccyasibHbIM 3aKo-
HopaTenbcTBa Poccuiickon Oepepaunn yuyntbiBaTb Noso-
XeHnA KoHBeHUMM O 3almTe npaB YenoBeKa U OCHOBHbIX
cBobog (1950 r.), KoHBeHUMN O npaBax pebeHKa (1989 r.),
MWHUMaNbHbIX CTaHAAPTHbIX NpaBun OpraHn3aunn O6be-
AvHeHHbIX Hauui, Kacatowmxca oTnpasneHns npasocyans
B OTHOLIEHUWN HecoBepLleHHOoNeTHMX (MeKnHCKUX npasun,
1985 r.), MunaHckoro nnaHa AencTBuin n PykoBogAawmx
NpUHUKUNOB B obnactn npepynpexneHnsa nNpecTynHocTy
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AnHomayus. (TaTba NocBsLieHa npobneme 3aluuTbl NPaB HECOBEPLUEHHO-
NETHUX B PaMKax NPUMEHEHNA HOPM YTONOBHOO 11 MeX1yHaPOAHOr0 NpaBa.
ABTOpbI, NMPOAaHANM3NPOBAB HOPMbI MEXAYHAPOAHOTO 3aKOHOAATENbCTBA
1 YronoBHoro kopekca PO, BbisBIUAY psif 3aKOHOAATENbHbIX NPpobenoB 1 npef-
NOXMIN CBOE BUEHME NPO6aEMbI U 000CHOBAB €€ peLLeHie.
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N YrosIOBHOIO NPaBOCYAMA B KOHTEKCTE Pa3BUTKA U HOBO-
ro MeXxayHapoAHOro sKoHoMuM4yeckoro nopsagka (1985 r.),
PykoBogswumx npuHuyunoB OpraHuzaumm O6beauHeH-
HbiXx Hauun pgna npegynpekgeHua npecTynHoCTn cpe-
OV HecoBepLUEHHONETHUX (Ip-Puagckux pykoBoaawmx
npuHumnos, 1990 r.) u gpyrue odurLManbHble JOKYMEHTDI,
Hanpumep PekomeHgaumm N2 Rec (2003) 20 Kommnteta Mu-
Huctpos CoBeTa EBponbl rocygapcTBam-usieHaMm O HOBbIX
noaxofax K NpecTtynHoCTW Cpefn HecoBepLUeHHONETHUX
N O 3HaYeHUN NPaBOCYAUA MO [eflaM HeCcoBepLIeHHONEeT-
Hux [3].

Poccuiickaa Qepepauma cTapaetca npuaep’kmBaTb-
CA MeXAYyHapOAHbIX JOrOBOPOB MO Haubonee BaXkHbIM
npobnemMam MeXAyHapOA4HOW MOMUTMKK, B TOM 4uncie
1 B BONpocax murpauuun. Poccmun, Kak n gpyrum ctpaHam,
npucywn npobnembl HeneranbHOW MUrpauuu, KoTopble
OHa MbiTaeTCcA perynnupoBaTb NPaBOBbIMM MepaMu B pas-
NINYHBbIX OTpacnAX 3akoHodaTenbcTBa. HecmoTpAa Ha To,
YTO HOPMbI, perynmpyiowmne MMrpaumoHHble OTHOLWEHMA,
He obGbefVHeHbl B efVHYl MPaBOBY CUCTEMY, MOXHO
roBoputb, Yto B Poccum umeeTca MUrpaLMoHHOe npa-
Bo. OCHOBHble BOMpOCbl Murpauum perynupytorca Qe-
JepanbHbiM 3aKoHOM oOT 15 aBrycta 1996 roga N2 114-03
«O nopagke Bblesga u3 Poccuiickonn Oepgepauymnmn n Bbe3ga
B Poccuiickyio Oepepaunio», a Takke OefgepanbHbli 3aKOH
oT 25 niona 2002 roga N2 115-03 «O npaBoOBOM NOSIOXKEHWN
MHOCTPaHHbIX rpaxaH B Poccuiickoin Oepepavmmn». Cyuie-
CTBYeT U pAj APYTMX HOPMATMBHbIX aKTOB, 3aTparmBaloLmx
pasnnyHblie acnekTbl MUrpauuun, B TOM Ynucie B agMuUHU-
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CTPaTMBHOM UM YrONOBHOM 3aKOHOAATeNbCTBE, KOTOpble
HanpaBseHbl Ha NpeceyeHne NPaBoOHaPYLIEHN B JaHHON

coepe.

CnepyeT OTMETUTb, YTO HU B OAHOM M3 HOPMATUBHbIX
OOKYMEHTOB POCCUMICKOrO 3akKOHOAATeNnbCTBa, HecoBep-
LUEHHONETHNA WHOCTPAHHbIN rpaxdaH He BblAgenaeTca
B KauyecTBe CaMOCTOATENbHOro CybbekTa MUrPaLMOHHbIX
OTHOLUEHWIA, YTO He MO3BOMAET OTPa3nTb OCOOEHHOCTU
ero nNpaBoBOro nonoxeHus. Mo gencreytowemy 3akoHO-
JaTenbCTBY, 4ETU, NPUOBLIBILUME C POAUTENSAMU UM UHbI-
MW 3aKOHHbIMW NpeacTaBUTeNAMM, pacCMaTPUBAIOTCA Kak
uneHbl UX ceMeil. ITOo 0BCTOATENLCTBO YKa3blBaeT Ha To,
B POCCMINCKOM 3aKOHOZaTeNIbCTBe 3alyuTa NpaB U UHTepe-
COB HeCcoBepLIEeHHONETHMX NHOCTPaHHbIX FpaXAaH He pe-
rmamMeHTMpoBaHa B AOCTAaTOYHOW CTeneHW, XOTA Henb3A
BECTW peyb O TOM, YTO OHa He ocylecTBaseTcA. Tak, npu
BO3HUKHOBEHUN HeobXogMMOCTW AenopTauun Hecosep-
LUEHHONIETHNX UHOCTPaHHbIX rpakaaH, ¢ Tepputopun PO
npaBoOXpaHuUTeNbHble oOpraHbl pykoBopacTeytotcAa Co-
rnaweHnem O COTPYAHMYECTBE roCyAapCTB-yY4aCTHUKOB
CoppyectBa HesaBucumbix focygapcTs B BONpocax BO3-
BpalleHNA HeCcoBepLIeHHONETHUX B rocygapcrsa Mx no-
CTOAHHOrO npoXxumeaHua ot 07.10.2002 roga [1].

OpHako npobnema 3aWuTbl NpaB HecoBepLUeHHOeT-
HUX MPW HE3aKOHHOW MUrpauum He camaa ocCTpas, no-
CKOJIbKY OHW B [OCTaTOYHOW cTeneHu obecrneumsaroTca
MeXJYHapOoAHbIM N POCCUNCKMM NpaBoM. fopasfo 6onee
aKTyanbHbIM ABMIAETCA TO, YTO B pe3ynbTaTe He3aKOoH-
HOro nepemelleHns HeCOBePLUEHHONETHUX, NOAPOCTKM
CaMM CTaHOBATCA OObeKTaMU NPECTYMHbIX NOCAraTeNnbCTB
N BOBJIEKAlOTCA B COBeplUeHue npectynneHuin. Hepegko
UX nepemeLleHne B APYryl CTpaHy NPOUCXOAUT C Lefblo
yyacTma B COBEPLUEHMM NPECTynieHn A UCnosb3oBa-
HUA HeCOBepLUEHHONETHUX Kak oObeKTa Npofarku, ceKcy-
anbHOW 3KCNAyaTaLun nan ANa TpaHCNAaHTaLnm opraHos.
B mexayHapogHow cynebHon npakTMKe UMEKTCA Cyyau
BOBJIeUEHNA fleTel B COBepLIeHNe TePPOPUCTUYECKNX aK-
TOB, dKCTPEMM3M, He3aKOHHOe MPON3BOACTBO M pPacnpo-
CTPaHeHMEe HAPKOTMYECKUX W MCUXOTPOMHbIX BeELIeCTB,
HEe3aKOHHYI0 TOProB/o opyKmem. HecoBepLueHHONETHUX
He TONbKO MPUBMEKAT K y4acTuio B 60eBbIX [eNcTBUAX
B COCTaBe 3arnpeLleHHbIX TeppOopUCTUUYECKUX OpraHu3a-
UM, HO M MWCMONb3YIT Kak CMepPTHUKOB-axupos. [lo-
nobHaA npakTuka m3BecTHa B W3paune, Amxupe, MNepy,
Typuun, OpaHuun. et ncnonb3ylTca B KayecTBe Xu-
BbIX KOHTEMHEpPOB A/1A MepeBO3KU HAPKOTUKOB, OPY»KUA
1 B3pbIBYaATbIX BewecTs [8]. Tparnsm cutyauumn ouyeBmgeH.
PacnpocTpaHeHo Takxe 1Ccnosb3oBaHVe NoAPOCTKOB ANA
coBeplleHNA TepakToB. Jlornka gencTBmMin NPecTynHUKOB
B TOM, YTO OHW CMEKYNMpYyIT YyBCTBaMU MPaBOOXpPaHu-
Teslel, Korga nocneiHM CIOXHO BbICTPennTb B pebeHKa
npu 3agepxaHum n obesBpexmBaHun. [na noaroToBKu
NoApPOCTKOB-CMEPTHNKOB TEPPOPUCTbI OTPbIBAIOT UX OT Ce-
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men, HepeaKo HE3aKOHHO nepemeLllaloT B Apyrme rocygap-
CTBa, rae noaca*»@KnBakoT Ha HAPKOTUKKU, NCMOJIb3YyA I'IOpOVI
BO3PaCTHYO CKITIOHHOCTb HEKOTOPbIX U3 HUX K Cynuuay.

Takum obpaszom, cumtaem, 6opbba C TeppopraMom
[JOMKHa BeCTUCb HAa OCHOBE HOPM MeXAYyHapOAHOro 3a-
KoHoZaTenbCTBa. [6]. 9TO B MONHON Mepe MOXHO OTHEeCTH
N K HE3aKOHHOW Murpauuu, Kotopaa CBA3aHa He TOoJb-
KO C TeppOpPU3MOM, HO 1 C APYTMMMU MEXAYHaPOAHbIMM
npectynneHnamn. OJHMM K3 KOTOPbIX, BbICTYMaeT He-
3aKOHHbI 060POT HAPKOTUKOB. HecoBeplueHHONeTHue
He TOJIbKO BOBJIEKAIOTCA B HE3aKOHHOE NOTPebsieHne Hap-
KOTMKOB, HO U B HeNerasbHyl0 NnepeBO3Ky yepes rpaHu-
uy. HesakoHHaa murpauma HecoBepLUIEHHONIETHUX MOXKET
OCYLLeCTBAATbCA U C UeNnblo CeKCyanbHOM 3KCryaTaumnu,
a TakXe UCnonb3oBaHMe feTeill B M3roTOBIEHUN MOPHO-
rpadmyeckon npopykumm [2]. B nocnegHme rogbl Hecosep-
LWEeHHONETHME BCe Yalle CTAaHOBATCA OObeKTaMM Noxuuye-
HUA 1N Nepenpopaxun B MPUTOHbI. YrpoXalowWmnin xapakTtep
HOCUT NPUHYAMTENbHAA NPOCTUTYLNA, NPU3HAHHAA OJHOWN
13 popm pabctea gesyliek. CEKC-TYpU3M U AeTCKasA Nop-
Horpadusa NpMBOAAT K TOMY, UTO AeTV CTAaHOBATCA OObIY-
HblIM TOBAapOM Ha PblHKE CEKCMHAYCTpUWU. B HeKoTopbix
rocygapcteax Asunn, ocobeHHo TaunaHge, B cTpaHax Jla-
TUHCKOM Amepukn — bpasnnun, Mekcnke — Bo3pacT «To-
Bapa» He npeBblWwaeT 15 neT, a caM PbIHOK MOXXHO Ha3BaTb
MexayHapoaHbim [7, c. 179].

HeneranbHasa murpauma HeCOBEPLUEHHONETHUX MOXET
npecnenoBaTb pa3fnyHbIE LieNn: TOProes AeTbMU oS He-
3aKOHHOrO YCbIHOBMEHUSA, NX CEKCyalbHaA SKCnayaTauus;
pabckmin TPy Ha NOAMOJIbHBIX MPOMU3BOACTBAX, B AOMALL-
HEM XO03[NCTBE; NCMOJb30BaHMe fgeTern U AeTen-uHBanu-
OB «NpodeCcCcMoHanbHbIMKA HULMMWY; TpaHCMnaHTauma
OpraHoB; NCNOJIb30BaHMe B BOOPYKeHHbIX popmMmnpoBaHu-
axunT.a. [9].

He3akoHHaa Toproenu geTbmMu, pabCcTBO, MOXMLLEHNS,
KOHTpabaHAHbI MPOBO3, a TaKXe NpobsiemMbl B 06M1acTy
3710ynoTpebneHus, 3KCnayaTaunum 1 KOMMEPYECKOro KC-
MONb30BaHUA 340POBbA AeTel ABAAIOTCA aKTyalbHbIMM
npobnemMamy BO BCEX perMoHax mupa. ViMeHHo nosTo-
My B HOs6pe 2000 . 55 ceccua leHepanbHoln Accambnen
OOH s r. Manepmo (Utanua) npuHana KoHeeHuuto npoTme
TpaHCHaLMOHaNbHON OpPraHW30BaHHOW MPEeCTYNHOCTU
1 OOMOMNHAIOWMNIA NPOTOKON O NpeaynpexaeHnn, npeceye-
HUW TOProBAM NOAbMM, OCOOEHHO XKEHLMHAMU U AETBMU,
M HaKa3aHuu 3a Hee [4]. B uncno gecat Hanbonee Hebnaro-
MOJTYYHbIX B 3TOM OTHOLLUEHMMW CTPaH M1pa BxoaaT: Poccus,
Konymbus, Mekcuka, bpasunnus, @ununnuHbl, BeHecyana,
SkBagop, Hurepusa, Nugua n tOAP [5]. Ctatba 35 KoHBeH-
UMM o npaBax pebeHKa npeanucbiBaeT rocyfapcTBam-y-
YaCTHMKaM NPMHUMaTb Ha HaLMOHaNbHOM, BYCTOPOHHEM
N MHOTOCTOPOHHEM YPOBHSAX BCe HEOOXOAVMble Mepbl A
npeaoTBpaLLeHNA MOXULLEHNA AeTell, TOProsfie AeTbMM
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Uy KoHTpabaHAbl B NoObIX Lenax u nbon opme. He-
06X0MMOCTb Pa3paboTKM Mep Mo OXpaHe MpaB pebeHKa
B Cuy ero ¢pU3NYECKol 1 YMCTBEHHOWN HE3PENIOCTU NoTpe-
6oBana BblAeNeHNsA MeXAyHapOAHOW 3aWnTbl NpaB aeTen
B 0C060€e HanpaBneHue.

OTeyecTBeHHaA cnMcTema 3akoHoAaTeNbCTBa, BKIoYan
HOPMbI YTONOBHOIO NpaBa, cnefyeT 3TOMY HanpaBAeHUIo.
Tak, YronoBHbli Kogekc PO copepXuUT NonoxeHud, nps-
MO HanpaBfieHHble Ha 3alWTy NpaB HeCOBEpPLUEHHONET-
HUX B yKa3aHHoM cdepe. B yactHoCcTK, u. 2 cT. 126 YK PO
«lMoxueHne yenoseka» B M. «4» 3aKpenasaeT OTBETCTBEH-
HOCTb 3a MoXxuieHne 3aBeJOMO HeCOBEpPLUEHHONETHErO.
Hanee Hopmbl cT. 127.1 YK PO «Toprosna niogbmu» B M.
«6» u. 2 NpegycmaTprBaeT OTBETCTBEHHOCTb B OTHOLLIEHUN
KYNAn-NpoAaxXm M UHbIX CAENOK HeCOBEepLUEHHONETHUX,
B N. «I» 3@ AeCTBUA, KOTOPble CBA3aHbI C MepemMeLleHmnem
notepnesluero Yyepes [ocyAapCTBEHHYIO FPaHULYy CTPaHbl
WS C ero He3aKOHHbIM yaepKaHMeM 3a rpaHuLen.

Hopmbl 1. 322.1 YK PO npegycmatpmBaloT YronoBHYHO
OTBETCTBEHHOCTb 3a OPraHM3auuio HEe3aKOHHOW Murpa-
uuu, rge B n. «6» U. 2 uMeeTcs oTAryawllee obcTtosaTenb-
CTBO B BuAe UeNn COBepLIeHMA NpecTyrnieHua Ha Tep-
putopumn Poccun. Ho Hopma He KOHKPeTu3upyerT, Y Koro
JOmKHa 6bITb Lenb, y cybbekTa fJaHHOW HOPMbI UK Y He-
neranbHbIX MUrPaHToB. MHOrMe HOpPMbl YrONOBHOMO 3a-
KOHa MpefycMaTpuBaloT CrleuranbHblil MprU3HaK o6beKkTa
OXpPaHbl, YKa3blBalOLLEro Ha NOBbIWEHHYIO O6LECTBEHHYIO
OMNacHOCTb MOCAraTeNbCTBA. TaKNM 0OCTOATENIbCTBOM Bbli-
CTynaeT Npu3HaK HeCOBEePLUEHHONETHEro U ManosieTHe-

ro nuiua (M. «B» 4. 2 cT. 105, n. «@» 4. 2 CT. 126, N. «6» 4. 2
cT. 127.1 YK PO n 1.48.). Cnepgyet oTMETUTb, YTO YrONOBHOE
3aKoHopaTenbcTBo Poccum, perynupyolee Bonpoch Mu-
rpauuu, cojeput npoben B yCTaHOBMAEHWM MPABOBOro
cTaTyca fieTel UHOCTPAHHbIX rpa)aaH 1 nuy 6e3 rpakaaH-
CTBa, KOTOpble MOTyT BBO3UTbCA Ha Tepputoputo Poccun
Uny cnepoBaTb TPaH3UTOM B APYroe rocyapcTBo C Liefibio
CoBepLUeHNA NPEeCTYNIeHNA B OTHOWEHMMN HUX WU C WX
MNCNONb30BaHMEM.

YunTbiBaa  COBPEMEHHble  TeHAEHUUU  MUrpauum
1 TPaHCHaUMOHaNbHOW NPEeCTYMHOCTM, POCCUNCKOMY 3aKO-
HopgaTeso HeobXoANMO PACCMOTPETb BOMPOC O BHECEHUM
M3MEHEeHWI B OeNCTBYloLlee 3aKOHOAATeNbCTBO B 4acTu
YrofioBHO-NPaBOBOW OXPaHbl NPaB HeECOBEPLUEHHONETHUX
MUTPAHTOB 1 BBECTU B KauecTBe KBanubuumpytowero npu-
3HaKa B CT. 322.1 YK PO (OpraHusayma He3akoOHHOW Mu-
rpayum) otaryatrowee obCcTOATENLCTBO B OTHOLEHUN He-
COBEpPLUEHHONETHMX B LIEfIAX BOBNEYEHUA B COBEPLUEHNE
npectynneHma Ha Tepputopun Poccninckon Pepepauum
VNN OCYLECTBIEHMNA HE3aKOHHbIX feNCTBUIN B OTHOLIEHUN
HUX.

Takum o06pa3om, npobsiemMa BOBJIEYEHUA HECOBEp-
LWEHHOMNETHNX B NPEeCTYnieHne U He3aKoHHble AeNCTBUA
B OTHOLUEHWUWN HUX NPUW OCYLLECTBAEHUN HE3AKOHHOW MU-
rpauny ABNAETCA akTyaslbHOM He TOJIbKO Ha POCCUMIACKOM,
HO M Ha MeXAyHapoAHOM YpOBHe, MpeXKae BCero cTpaH
CHT. 3710 TpebyeT 06beauHeHNA ycunnii B chepe oxpaHbl
npaB HeCOBEPLUEHHONETHUX W YyHUbMKaLMM 3aKOHOAa-
TeNbCTBa Ha MeXAYHapOAHOM YPOBHeE.
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